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PROCEEDI NGS

THE COURT: Good norning everyone.

As | indicated, we have a couple of issues to discuss
this morning. Let me deal with the press issue briefly.

Why don't you call the case.

THE DEPUTY CLERK: Civil Case 98-1233. State of New
York, et al. versus M crosoft Corporation.

Counsel, would you please identify yourself for the
record?

MR. WARDEN: John Warden for M crosoft.

MR. KUNEY: Good norning, Your Honor. Steve Kuney fdg
the plaintiffs.

THE COURT: |s there anybody here fromthe press,
representing the press?

MR. BROWN: Jay Brown on behalf of the nedi a.

THE COURT: M. Brown, if you would come forward. |
just had a couple of questions.

My understanding is that there are two requests -- or
requests for two wi tnesses depositions that have al ready been
conducted: Gates and Brock that you're still seeking.

MR. BROWN: That's correct, Your Honor.

THE COURT: And what's the need for these depositiong~

| mean, | issued nmy order on this issue al st two nonths ago,
and now we're in the mddle of trial.

MR. BROWN: Correct, Your Honor. And it is because ¢
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the events at trial that the news organizations and the editor
at them here have concluded that these two deposition
transcri pts have become newsworthy at this point sufficient tg
justify requesting their release.

THE COURT: In what way?

MR. BROWN: Well, for exanple, with respect to
M. Gates' deposition, anong the many nentions of M. Gates an
his role in events that are being tried here, Palms M chael
Mace testified in several respects regarding M. Gates, and
al though I haven't been here for all of the proceedi ngs, ny
understanding is that the testinony in several respects, and
certainly in M. Sullivan's opening remarks on behal f of the
plaintiff states, M. Gates' role was described in several way
as relevant to the factual issues in dispute.

At the time that the media intervenors originally
noved for access to attend depositions, it was uncl ear whet her
M. Gates woul d be deposed.

As Your Honor may recall, the parties had declined tg
share with the media intervenors informati on about who woul d
and woul d not be deposed or when.

M. Gates was identified on the parties' trial wtnes
list as a conditional w tness, someone who m ght be call ed,
dependi ng upon what happened at trial.

| understand that there's still some question about

whet her he will be called as a witness, but as the testinony

S
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has unfol ded, editors of these news organizations, in their
exercise of their editorial discretion, have concl uded that hi
deposition testimony is sufficiently newsworthy to warrant
reporting at this tinme, and it's for that reason that they mag
the request to the parties that his deposition transcript be
voluntarily rel eased.

Simlarly, Ms. Brock's has been the subject of
testinony by several w tnesses, principally those testifying
for or about Gateway, Tony Fama and Peter Ashkin.

My understanding is that Ms. Brock and her role in
t hese events has also come up in connection with other
testinony before the court.

The medi a intervenors, heading Your Honor's adnonitidg
that they should narrowmy confine their requests to matters
which they truly believe inplicate the public interest and
concern, have tried to do just that here.

And when Your Honor indicated in the ruling on the
original motion that the nmedia intervenors were not entitled t
access to all deposition transcripts on a bl anket basis, they
have focused cl osely on those portions of the depositions --
or, rather, those deponents whose testinony appears to be nost
newswort hy and have not conme back to the parties or the court
requesting them unl ess and until they concluded that there is
significant public interest and concern in the |likely content

of those depositions.

S
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THE COURT: All right. Let me just ask. In terns

of -- I"mnot requiring you to file a new notion. Are you
addi ng -- apart fromindicating what you view as the need for
t hese two particul ar people and why you' ve sel ected them and
why you're asking them is there anything that you want to
raise in terns of either the court's order or what you
originally filed? If not, I will deal with it in that context|.

MR. BROWN: Your Honor, we would not have any
additional legal authorities to cite to the court.

We believe that the showing with respect to the Gateg
and Brock's deposition nmeets the standard articul ated by Your
Honor in the ruling on the original notion. And we don't
believe that Mcrosoft can carry its burden of denonstrating
any reason why, under the standard setting in Your Honor's
order, it would be unduly burdensone, unreasonabl e, and
embarrassing or annoying to rel ease these depositions, redacte
to nove confidential information pursuant to the operative
protective order.

THE COURT: | would say that a lot of that had to do
with access to the depositions. There's really no authority

[ urking out there, which as | pointed out, that discusses

getting -- ordinarily getting discovery where the rules now
don't require you to have it filed. Having said, that 1'll gad
back.

Let nme hear from M crosoft at this point, since
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they've given a nore specific discussion of what they view as
their need. You had argued, M. Warden, yesterday that you

t hought it was burdensonme. Perhaps you can el aborate at this
poi nt, either in response to what he has said or tell ne why i
is particularly burdensone.

Have you done, for instance, the designations of
confidential and highly confidential? Has that process taken
pl ace or not?

MR. WARDEN: | don't believe it has, Your Honor.

THE COURT: Okay. Well, is there anything else you
want to add?

MR. WARDEN: Yes, there is sonething else I'd like tg
add.

M. Brown did not articulate any reason for this
beyond the desire to have it when he requested it. This
nmorning he's articul ated grounds which | believe the court wl
have to find are inherently incredible. That is, that the
editors of these publications, who apparently exercised sonme
ki nd of unrevi ewabl e-by-anyone-el se discretion, had no idea
that Bill Gates had some role in the matters being tried befor
this court.

He was deposed for three days before the liability
trial, and he was designated as a witness, as was Ms. Brock,
two nont hs ago.

So the idea that sonmething happened in M. Sullivan'sg

—+
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openi ng statement or in the testinony of a witness who happene
to mention M. Gates' name, now these -- these editors up on
Mount O ynpus have figured out that he has something to do wit
the case is ridicul ous.

That conpletes ny statenent.

THE COURT: I'msorry, | wasn't able to keep a
strai ght face, but --

(Laughter in the courtroom)

MR. BROWN:  Your Honor, could |I respond briefly?

THE COURT: Yes.

MR. BROMWN: In defense of the editors whom I
represent, | think they were aware that M. Gates had an
i nvol vement in the case.

My point, Your Honor, is that heeding the court's
adnmoni tion not to overextend requests for access, the editors
waited until it becane apparent fromthe testinmony unfol ding &
trial that these particular w tnesses would have nore than a
background role to play in the events that are at issue in thi

particul ar proceedi ng.

As Justice Marshall famously observed, Editing is a
task best left to editors and not one in which the courts are,
generally speaking, entitled to interpose thensel ves.

Havi ng formed the professional judgnent that these
deposition transcripts are now of significant public interest

and concern, the news organi zations involved came to the

1t
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parties and requested those deposition transcripts.

We don't believe Mcrosoft can show any substanti al
reason why it would be burdensone or unreasonable to rel ease
the redacted versions of those transcripts at this tinme on a
schedul e that would make them avail able to the public before
those witnesses testify here, if in fact they do testify.

THE COURT: All right. M. Warden, the one thing yo(
did not address, and | don't know whether there's anything yod
want to say nore specifically, but in the aspect of the
burdensoneness, et cetera.

MR. WARDEN: The burdensoneness arises fromthe fact,
as | said the other day, Your Honor, that we are engaged in a
trial. Everyone is busy already doing the business of trying
the case, and the nore collateral matters we have to deal wth
the less tinme we can spend working on the case or the | onger
our young col |l eagues have to stay up at night.

And | don't think -- M. Brown may want to tal k about
editorial discretion and judgnment. There's no evidentiary
filing by the press that the editor of some particul ar
publication -- and we know why there isn't -- all of a sudden

decided that Bill Gates had sonething to do with this case

after some witness testified. | don't see any affidavit

advi sing the court that, you know, "I started thinking about
this and all of a sudden | ast week | realized Bill Gates was &
M crosoft.”
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THE COURT: All right. 1'Il give some further though
to this. | just wanted to nake sure | had the argunents set
out .

Let me nove to another issue. M. Brown, | will Ilet
you know. | just wanted to make sure | had a fuller record.
And, as you know, the case law in this area is nill, and so it

makes it very difficult to do this in terms of trying to
bal ance it. So I'mnot going to |leap forward w thout | ooking

it at very carefully.

MR. BROWN: | appreciate that. Thank you, Your Honor|.

THE COURT: Now, let's nove on to one other order of
busi ness.

And before | get into the last issue about the
deposition designations and the designations fromthe liabilit
trial, let me just bring something up that M crosoft had put i
in one of their footnotes of their notion, which was that the
states had exceeded the court's three-page limt in respondind
to Mcrosoft's informal notions which have been these al nost
daily motions in Iimne.

| did set a three-page limt. The purpose of setting

it was to ensure that I did not get a | ot of additional
rhetoric that I didn't need, didn't have tine to read, you
didn't have tinme to wite. | wanted you focused on what the

i ssue was and they would be in the nature that you woul d have

as a prelimnary issue.

—+
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There have been a couple of instances where |'ve
received a |l onger than three-page, although it hasn't been
particularly excessive, and in part | think it's in response t
nmy pointing out that | was not getting detailed responses, andg
this was your record, and so if you didn't put it in there, |
was going to make rulings without, you know, having a very ful
record fromeach of you. So | have asked that you do that.

And so | think some of the responses have turned out
to be longer than the three pages. | haven't conpl ai ned about
it or said sonething about it because, frankly, when you have
done it, it's been useful, and you've pointed things out that
|'ve needed in order to make a ruling whichever way | went on
it. So, | haven't considered it as excessive.

| amnot lifting my three-page limt, but | am
indicating that if there are occasions, you don't need to ask
| eave of the court. As long as you use it judiciously in tern
of when it goes over the three pages, | will not -- | wll
accept them and | ook at them and that goes for your end, too,
in terms of doing it.

If | find that you're starting to go, wander off intg
rhetoric I don't need to read and maki ng theme | onger
unnecessarily, you will definitely hear fromnme. But at this
poi nt they have been focused and have hel pful to the court in
making ny rulings. So let me deal with that issue first.

Let's nove to the nore serious issue. There are two

5
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i ssues that M crosoft raised in their notion. One is the

addi ti onal deposition designation of 18 w tnesses, and the
ot her part was designations of wi tnesses' testinony in the
liability portion. |1'mgoing to deal with them separately
because they have separate issues.

| want to point out that | waited until today becauseg
| wanted to take yesterday evening to go through very carefull
my court orders, the transcripts of the proceedi ngs, and notesg.
There have been a few neetings that we've had that have not
been on the record. They've been all sort of procedural. But
in all cases | have done orders that have clearly set out --
|'ve set deadlines in every instance, |'ve done an order that
sets out what those deadlines are, so everything that's been
di scussed one way or the other has wound its way up into an
order of one sort or another. So we've had a record. So |
went back to ook at it. So let nme set this out to put it int
context to deal with these issues.

Now, the defendant's notion that was filed was filed
after the defendant evidently was notified this Saturday of 18
deposition witnesses. The notification consisted of the
desi gnation of the portions of deposition testinony they wante
to use. This is the first the defendant and the court has
heard about these additional w tnesses.

These 18 individuals have never been identified as

plaintiff wi tnesses before this letter evidently to M crosoft
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and the motion, which is in the first notification |I've had of
it.

Now, let me go back historically. The order dated
Sept enmber 28, 2001, indicates that the witness |lists are to be
finalized by February 8th, 2002.

The final witness lists were exchanged by that date
whi ch pronpted the plaintiffs to file their enmergency notion t
strike 18 bel atedl y-named M crosoft w tnesses.

On February 13th, 2002, the parties submtted a joint
status report at the court's request regarding the nature of
the evidentiary hearing.

Not ably, plaintiffs proposed in the joint status
report, quote, each side should be permtted to call no nore
t han 20 witnesses live or by deposition, unquote.

So the witnesses fromthe begi nning have been intende
and it was ny understanding that w tnesses included |live and
deposi tion.

Utimately, | didn't inpose the limtation of the 20
wi tnesses. But the proposal is inmportant in that it reflects
t he manner which the parties were dealing with the introductig
of deposition testinony as evidence. Such introduction would
be treated as the presentation of a w tness.

And this viewis again reflected in the parties’
proposal for the, quote, presentation of w tnesses by

deposition, unquote, which appeared in section 3 of that joint




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3028
report.

Now, follow ng that subm ssion the court had a neetin
with the parties on February 20th, 2002, to discuss outstandin
issues relating to the evidentiary hearing. One of the major
topi cs of discussion at the neeting was the time to be allotte
to each side for the presentation of evidence.

The court was careful to double-check with the partie
to ensure that the time proposals included the presentation of
any deposition testinmony; in particular, through the
presentation of wi tnesses by videotape, which is what ny
under st andi ng was, so it would be counted as a w tness and
woul d be included in the tinme franme.

The court held a followup conference call to this
meeting on February 25th. That nmeeting and the ensuing
conference call were nmenorialized in an order dated February
27t h.

In the February 27th order the court denied the
plaintiffs' nmotion to strike and allowed the plaintiffs to
continue to seek discovery fromand to depose the 18 new y-
added M crosoft witnesses up until March 18th. At this point
the trial was supposed to have started on March 11t h.

In this regard the February 27th order noted that
plaintiffs had listed 16 witnesses to be presented during thei
case in chief and Mcrosoft had |listed 31 witnesses to be

offered in its response.

d
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In the February 27th order the court also finalized 4

number of the procedures for the evidentiary hearing. Anong
ot her things, that order nenorialized the parties' agreement ¢
the hour limtation of 100 hours for each side with the
possibility that additional hours may be available in specifig
ci rcumnst ances.

| al so adopted a nunmber of the procedures that had
been offered by the parties in their February 13th status
report.

As an oversight, the February 27th order was silent g

1)

to the parties' procedure outlined in section 3 of the Februar
13th joint status report which related to the presentati on of
Wi t nesses by deposition.

Thi s oversight was pointed out by the parties during
| ater conference call with the court. I n response to that, |
i ssued an order dated March 2nd where | specifically adopted,
wi t hout exceptions, since none had been noted to me, the
procedure for the presentation of witnesses by deposition that
have been set out in section 3 of the February 13th joint
status report.

Now, on March 1st in the joint pretrial statenent,

wi t hout exception, the parties reiterated their intent to

conply with section 3 of the February 13th joint status reportj.

In their revised pretrial statenment -- and this is at

40 in the joint pretrial statement -- the parties reiterated

S
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their intent to conply with section 3 w thout exception, and

this revised pretrial statenent was filed on March 3rd.

And in that it indicated: Neither side will call by
deposition, rather than as |live wi tness, any w tness, other
than a hostile witness or a representative of an opposing
party, as specified in rule 32(a)(2). Wtnesses to be called
by deposition shall be identified to the other side by Monday,
March 4t h.

Now t his was done the day before it was due. No
exception was put in. Nothing was put in that indicated there
was a problemwth this.

On March 4th, one week prior to March 11lth, when the
date for the evidentiary hearing was supposed to start,
plaintiffs filed a revised version of their proposed renedy,
but no deposition designations.

I n response, Mcrosoft the next day filed an emergend
noti on seeking to continue the March 11th trial date so that i
coul d conduct limted discovery with regard to the revisions t
plaintiffs' remedy. They asked for two weeks.

At the prehearing conference on March 8th | granted
M crosoft's motion to continue in part and del ayed the start d
the hearing for one week to March 18th instead of the two week
t hey asked for.

M crosoft was granted | eave to conduct |limted

di scovery regarding the changes to the plaintiffs' remedy, ang

—+
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plaintiffs were ordered to produce for deposition 30(b)(6)
Wi t nesses as soon as possible.

Just this past Thursday | met with counsel in the jur
roomto discuss when we would be breaking this Mnday in a fey
ot her issues, housekeeping things. | was told by plaintiffs'
counsel that Carl Shapiro would be the | ast witness. No
menti on was made of 18 deposition wi tnesses by designation, nd
that there were any other issues with this.

| woul d have expected to have, frankly, had them
presented by vi deotape deposition and they certainly would haV
counted toward the tinme that would have been allotted. So I
was told that was the end of it.

Now, as | view this history, the schedul e contenpl at ¢
that all witnesses will be identified by February 8th the
uni verse of witnesses, whether you ultimately call them or not
whet her they are to be presented by deposition or in court,
l[ive. On March 4th the parties were to indicate which

wi tnesses, already identified on the witness |ist, would be

presented by deposition rather than live in court. Although &
deposition, by practice that is generally presented. |It's not
handed up as an exhibit. |It's generally either read into the
record. If it's videotape, you're shown or whatever.

After that, the parties agreed that the specific
portions of testinony to be presented nust be designated five

days before the deposition testinony was to be presented to th

S
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court and counter-designations were to be provided two days

before the testinony was to be presented. And that was
basically the way it was set out, for w tnesses deposition,
identifying them and then working on the specific portions of
t he deposition.

Now, | would note plaintiffs never amended their fing
witness list, which listed 16, not 34, nor did plaintiffs ever
amend their March 4th designation of deposition testinmony, nor
did plaintiffs add any witnesses to the joint pretrial
statement which is the day before you would have been requireg
to set out these wi tnesses.

Plaintiff clearly had time to do all of this before
the trial started belatedly on March 18th. At sone point
before the trial started sonething should have been said.

In | ate February, | would note that the court
di scussed with plaintiffs and M crosoft at great |ength the
di fference between the size of their witness lists and nade
arrangenments in the hour limtations to conpensate for this
di fference.

We had a couple of phone calls about this because of
the disparity and whether this was fair to have the tinme be
equal , et cetera. Nobody said anything about reserving or the
possibility or any issue about additional deposition w tnesseg
that m ght be counted into it. It was presented, as of | ast

Thursday, as 16 wi tnesses, period.

|
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Certainly, once deposed, if plaintiffs plan to presen

any of the testinmony of the 18 witnesses as part of their case
in chief -- and I don't know where these witnesses cone from
and I'll get to that in a mnute -- | mean, they should have
amended their witness list to add them sonewhere al ong the
l'ine; should have indicated in their pretrial statement, the
first one or their revised one, that was there was an issue
with this; and should have anended in some way their March 4th
desi gnation of these hostile witnesses to be presented via
deposition testinmony. All of this should have been done befor
the trial started or certainly at the very begi nning. Certainl
at that point all of the discovery would have been conpl et ed.

Now, specifically with regard to the March 4th
deadl ine. The parties included in their joint pretrial
statement filed on March 1st, revised on March 3rd, well after
t hey' ve resolved the issue of the 18 additional w tnesses, so
they are certainly on notice about the wi tnesses and whet her
they wanted to add them at this point or not.

So I"'mresponding to a particular argunent that the
plaintiffs made. | don't think there's any nmerit to
plaintiffs' argunment that ny March 2nd order sonmehow didn't
adopt the March 4th deadline, although it has it in there.

| f that deadline had not been feasible or had needed
some anmendnment, then the plaintiffs should have indicated in

some way, when you pointed out that | had not included it --

—+
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you all set the March 4th deadline which | adopted. 1In the

pretrial statenment, which was the day before it needed to be
desi gnated, it should have certainly put you on notice that
there m ght have been a problem Nothing was said.

So plaintiffs were well aware of these deadli nes.
They never anended the witness list. You don't just send off
t he designation. The issue is to put people on notice about
the witnesses. And they gave no hint that you planned to
i ntroduce the deposition testinony of 18 additional w tnesses
during your case in chief. As | said, until this past Saturday
we didn't know this.

And certainly the parties and | have had countl ess
di scussions revolving around deadlines in the case. |If there
were problems, adjustments were made. They never -- you never
brought up this issue.

It's easier to do these adjustnments prior to trial, 3
| have done, in order to bal ance out so nobody is prejudiced.
Peopl e get to present their case, who they want, and if there
are problens for the other side, either in depositions, | have
al l owed both sides to be able to do this.

They put it additional 18 w tnesses | extended
di scovery for you. You did revisions, |I allowed themto have
di scovery. You had some wi tnesses that you had on your |ist,
you deposed, they deposed. You wanted to substitute people fg

t he same conpani es, but put different people in. | let you dg

1S
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it. | let them depose them
| mean, we could do this in advance. Once you get
into the trial it is much nore difficult to make these

adjustnments. None of this was brought up.

And certainly we've had a nunmber of discussions. It
isn't as if I'm not accessi ble and have not been willing to
di scuss it. And |I've learned -- |'ve been a judge for a | ong
time -- |1've |learned you set deadlines. |f people need
extensions, they cone discuss it. So everybody is on the sane

page, knows exactly what's happeni ng.

And these pretrial deadlines are standard in any civi
trial and they serve an inportant purpose. This isn't
something | invented. These are in the local rules. This is
the way trials are done.

And t he purpose of having the deadlines is so both
parties are on notice at the start of the trial as to the
entire universe of witnesses that the parties will call,
excluding rebuttal, of course. And they can plan a strategy
for the case. This ensures an orderly trial. And the court i
on notice of what the parties are presenting. |'mable to mak
deci si ons about how | want to manage the trial.

It al so avoids problens with a party making argunent g
when you make changes in the mddle of the trial. They would
have used their tinme differently. They would have done a

different cross. They would have done sonething differently.
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It avoids all of this.

And | would like to point again that | cannot believe
we had these | ong discussions about the disparity between the
number of wi tnesses, 16 and 31, when it now turns out to be 34
and 31.

| even went so far as to give you extra tinme, the
plaintiffs, because of this disparity. | factored in sonme of
these things. And if there were changes, particularly ones sg
substantial, I would have expected to have been notifi ed.

And, frankly, if | had known that there were going td
be this many witnesses from both sides I m ght have nade a
different set of rules and procedures about how these wi tnesse
were going to get presented.

| was left with the inpression you would call people
and that the deposition designations would be done through the
vi deot ape, presentations to the court, both sides, would have
counted towards the time and woul d have been presented as part
of the case.

|'ve set out what | view -- |'ve gone back and | ooked
at all of the orders, transcripts. So, if you disagree wth
this, you know, ny statement of the history, please bring it
up. | do have a few questions | want to ask and then I'I1 et
you get into whatever argunment you want to present to ne.

For the plaintiffs, 1'd like to find out. These 18

addi ti onal people, are they -- it's not clear to me whet her

s




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3037

you're presenting them as wi tnesses. |In other words, are they
going to be presented through videotape? Are you just going tlo
try and do these as exhibits? O |I'mjust going to get
transcripts?

It seems to me that in ternms of the timng, the

expectation was that they would be part of the tine so that al
of this would count for both sides, would count in the,

what ever hours we set. And the hundred hours were set with the
expectation. Nobody left a caveat that there m ght be sonme
addi tional w tnesses.

We discussed this in the universe of 16 and 31, not ifn
some ot her, you know, possibility of having different
Wi t nesses.

You're also, if you're planning on doing it in terns
of exhibits, then planning on transcripts, you're basically
going to be at the end of your case in chief, since we are near
the end, we've -- we're in the next to last witness and you' ve
got one other witness.

You're going to dunmp all of this stuff on ne I'm
supposed to read before, you know, the end of your case and
they start their case? | can do it. |'ve been | ooking at the
stuff in the evenings. But it then is an end run around the
time of the time allocations because you're doubling up the
Wi t nesses.

The other question | have -- |I'd like to know how you
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pl an on presenting them It wasn't clear to me. | can't

figure out who these 18 witnesses are. | know sone of the
names, but not all of them

| mean, are they all, you know, representatives of
M crosoft? You've indicated that 13 of the 18 are on
M crosoft's witness list. Who are the other five?

And, as | said, part of the reason | wanted to know
how you were presenting them because one part you say it's nd
going to take any time in the court. |'mnot quite sure what
t hat neans.

So I'd like to know who they are, when you heard aboy
them et cetera, and how you're planning on presenting them
And | have some questions of M crosoft.

MR. KUNEY: 1'Il see if |I can't answer the court's
guestions, Your Honor.

First of all, | appreciate the court's recitation of
the history. W certainly didn't ignore what we understood tg
be a deadline. | heard you say that you were not inpressed
with the argunent that we did not understand the March 4th
deadl i ne.

But I think the one piece of the history that perhaps
seenmed nmore salient to us, although we may have not acted
conpl etely prudently in ternms of the court's sort of
retrospective, is the fact that depositions in fact were still

goi ng on on March 4th.
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Part of the reason that we did not perceive that to b

a binding part of what had been carried forth in to the court’
orders is because the aftermath of the addition of so many
addi tional w tnesses and the need for us to take so many
depositions was still playing out, even as the pretrial
statement was being submtted.

THE COURT: Okay. So are all of these 18 wi tnesses
peopl e that you deposed | ater?

MR. KUNEY: Yes.

THE COURT: O earlier people?

MR. KUNEY: Seventeen of the designated depositions

are from people who are deposed, the earliest date is -- let n
just count. Looks like five of them had been previously
deposed.

THE COURT: Previously deposed?

MR. KUNEY: |'m | ooking at the dates. There's one or
two in January, a number in early February, and then a
significant nunmber of themare in the 20s of February.

There are one, two, three -- three of them that do ng
occur until March. The last was March 5th.

THE COURT: Okay. But that's my point. Why didn't
you -- | rmean, you know, courts don't put dates in orders for
just no good reason. And if you needed an extension of it we
coul d have done it, particularly where we pushed it back a

week.
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MR. KUNEY: Let nme see if | can explain what we
t hought we were doing with the information. You asked about
our plan and it may hel p explain how we have dealt with this
process, including the comment that we made about not expectir
to take up a significant, or perhaps, any court tine.

These are depositions that were taken during the
remedy phase where we asked peopl e pointed questions about the
vari ous remedy proposals.

Qur intention was not to show nuch video fromthis;
hal f an hour, perhaps at nmost. We were, in fact, still
debati ng whet her we even wanted a half an hour. But this is
material that we wanted in the record so that when it came tin
to do post hearing findings we could make reference to these
depositi ons of managerial -level Mcrosoft enployees. That's
who all these people are.

These are not third parties. These are all M crosoft
enpl oyees who were deposed during the renedy phase. Most of
t hem and nost of the depositions taken during that kind of | as
crush of discovery that was necessitated by the expansion of
the Mcrosoft witness list. Thirteen of the 18 people for whg
we have subm tted designations in fact are on the M crosoft
wi tness |ist.

We subm tted designati ons because we believed, given
t he rul es about adm ssions and the use of depositions by a

party, that we could sinply insert into the record statenents
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by those people, have it of record for purposes of our post
trial findings; perhaps expedite the cross-exam nation of thos
peopl e because those points would be established.

To the extent M crosoft wanted to respond they woul d
have counter-designations. They could have the peopl e address
the issues in their witten testinony.

So we saw that as not an inposition on the court's
time, not a nam ng of additional w tnesses, but an introductig
into the record of adm ssions by Mcrosoft enployees that woul
be useful with respect to our post hearing findings.

And given that this process continued until a |ot
| ater than any of us wanted, we had understood, perhaps
incorrectly, but we had understood that the operative deadlineg
was the five-day deadline, which is why when the M crosoft
counsel informed us that they expected their cross-exam nati or
to run through the end of the week, this week, we counted back
five days and said, "Well, before we close our case, to the
extent we're interested in having these designati ons be of
record so that we can make reference to them and the court can
make use of themif you find them hel pful with respect to our
findi ngs, we would nmake sure that we did that before we resteg
our case."”

And it was on that counting, five days back fromthig
Thur sday, that we perceived that the deadline for providing th

desi gnations was this Saturday, not because we are expandi ng
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our witness list in the conventional sense, not because we
expected to conme in and take 10 hours show ng vi deotape, but
because we had adm ssions by representatives of a party that v
wanted to make of record for purposes of supporting our

findi ngs when the hearing is over.

THE COURT: Well, the issue of using depositions is
not a problem Deposition designations are used commonly.
Pretrial statenments include a particular provision where you'r
supposed to set it out. | nean, the issue is not that you
can't do this in the sense of doing depositions. The problem
here is twofold.

One. You didn't discuss any of this with the court d
it sounds like with Mcrosoft. You dealt with this in a way
that | gave you an opportunity in all of this case setting out
what you wanted, sonmetinmes you got it, sonmetinmes you didn't,
but I at |east heard from you.

You all started this out, which is |I think an
appropriate way of doing it, of considering them as w tnesses.
Now, you | abel -- that's why | went back to | ook historically
so that they would be put on the list as a witness and then
| ater you would nake a decision as to whether you wanted to
actually call them or they were sinply portions of whatever
their deposition testinmny was.

And since the depositions have to be statenments of th

party opponent of some sort, they can't just be anybody unl esg

ve
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you go by a different set of rules as to availability, but
nobody raised that issue. You were talking strictly about
witnesses in ternms of adm ssions or however you want to put itf.
They would -- you would make a decision closer to trial
relating to that.

Nobody di scussed -- and the step that's m ssed here
putting people on notice that there were going to be these
desi gnations. There were going to be these w tnesses.

In terms of the date, the March 4th date, you pronpte

me -- this isn't sort of | picked it up and it got lost in the
order -- we had a conference call -- | believe it was a
conference call, either that or we were discussed it in

person -- but it was brought to ny attention that | had left i
out .

MR. KUNEY: That's correct.

THE COURT: And that | should pick it up, and | picke
it up and put the date in as presented to ne. | didn't conme
with this date. | didn't pull it out of the thin air, as |
recal | .

MR. KUNEY: Your Honor, | think you put in a one-ling
reference to incorporating the February 13th stipul ation.

THE COURT: Right, which is exactly what you asked ng
to do. You did not say to ne, This isn't a good date. Okay?
You' ve had several opportunities to do this. And this is what

concerns me.
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MR. KUNEY: No.

THE COURT: You didn't say it when we put the order
in. You evidently decided | didn't really nmean March 4th, but
never canme back to discuss it with ne so that we coul d have
pi cked anot her date.

In the pretrial, when you had to present sonething,

you found March 3rd. You indicate that it's due March 4th.

There's no caveat in there. | went back -- | was astounded.
went back and | ooked at it. It doesn't say anything in there
that you're still doing depositions, you may have a problem

Certainly, if you deposed sone of these people back
January and February, that's early enough to have figured out

you wanted these people and could have either put them on the

list or at |east have started to do some of these designations.

March 5th is the last one. At that point it seens tg
me that, you know, we had two weeks in there before trial
started, even if you had brought it up at |east just before
trial.

The concern that | have with this is that by doing it
i n advance, nobody can claimthat they've got -- that they
weren't on notice and therefore, you know, they would have don
somet hing different.

MR. KUNEY: Under st ood.

THE COURT: To create a problemw th this.

MR. KUNEY: | appreciate that. Just one slight

e
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clarification.

The pretrial statement does not nmention March 4th.
Under plaintiffs' deposition designations at page 9 we do
reference you're incorporating the hearing procedures in our
February 13th stipul ati on.

So, for better or worse, that nmerely carried forward
our m sapprehensi on about the deadline. W certainly didn't
submt something on March 3rd that says we know we have to nan
peopl e by March 4th.

THE COURT: Let nme take a | ook at the revised. I

don't have it out here. | will pull it out -- are you | ookind
at 407

MR. KUNEY: |'m | ooking at page 9 of the revised join
pretrial.

THE COURT: Is it paragraph 40?

MR. KUNEY: Let me get it back. Actually, in mne
it's under Roman 6, plaintiffs' deposition designations.

THE COURT: | will go back and | ook at it because it
seenmed to ne that we had -- | thought it had the date in there
but I could be wong about that.

MR. KUNEY: The previous paragraph makes reference tg
exchangi ng exhibits on March 4th, but this designation
paragraph is just a single sentence.

And, Your Honor, all | can tell you is that we were -

our not bringing it to the court's attention nerely reflects

e
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our m sunderstandi ng of where we were procedurally. W
certainly did not perceive that we were hiding sonmething from
someone or evading a deadline that we understood to be a
deadl i ne.

We don't normally make it a practice to let court
deadl i nes go by knowi ngly and not do sonething about them  Arn
you're quite right, that you were very accessible to us. And
had we recogni zed this problem we would have brought it to th
court's attention before the time we submtted the
desi gnati ons.

But as you just went through what you thought we wereg
doing a few monments ago, if | heard you correctly, you said
we're either going to have these peopl e deposed -- brought in
as wi tnesses by deposition or nmerely have portions of their
testinony utilized as designations.

Ri ghtly or wongly, we perceived those as distinctive
processes. We did not believe we are expanding the w tness
list. We did not believe that we are doi ng anything
i nappropriate consistent with the timng deadlines the court
had set.

We sinply thought we were putting into the record
adm ssions by Mcrosoft managerial enpl oyees that could be
useful for post hearing findings.

THE COURT: Let nme just indicate. |'m not sure what

you're relating to in ternms of indicating -- | nmean, the
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witness |ist was a witness |list that indicated they would
either be live or by deposition, and then the second deadline
was to be when you woul d indicate which wi tnesses would be dor
by deposition, and then we worked out a different deadline as
to when you woul d actually exchange the designation.

So the deadlines that are m ssed are not the
desi gnations. The deadlines that are m ssed is noting them as
Wi t nesses by deposition.

MR. KUNEY: No. | understand that. And | think -- |
mean, M crosoft, and maybe we should have objected to this as
well. We got a letter |ast week about M. Greene's deposition.

Now, M. Greene's deposition hadn't been taken by
March 4th, but there was no other deadline established for
desi gnating | ater-taken depositions.

THE COURT: Then, as | said, | don't know when, and
one of the questions | had was when M. -- he was deposed.

MR. KUNEY: He was deposed in the week that the court
post poned the trial.

THE COURT: Okay. He was deposed sonetine after Marg
4t h.

MR. KUNEY: That's correct.

THE COURT: In ternms of -- but certainly it was done
not later than the commencenent of the trial on March 18th.

And | would sinply say that obviously this one woul d

have -- there would have been no, clearly no way that they
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woul d have been able to do it certainly by March 4th deadli ne.

MR. KUNEY: No, | agree with that. | was really
suggesting two things.

Nunber one, to nme, that confirms some question about
the applicability of the March 4th deadline. But in terns of
orderly trial process, we are providing the designations in
advance. There's an opportunity for counter-designation.
There's an opportunities for these witnesses, npst of whom are
on their witness list, to shape their witten testinmony as the
deem necessary to respond to whatever may be in the
desi gnati ons.

On the contrary, we get a letter days before our caseg
is to close telling us that they intend to play M. G eene's
video, with very little opportunity, if any, for us to adjust
our trial presentation, when they had certainly taken
M. Greene's deposition before the delayed comencenent of the
hearing. And if the deadline is before the hearing begins,
there ought to be notification, then it seens to us at a
m ni mum t hat deadli ne should apply to both sides. And if our
desi gnations --

THE COURT: It will apply to both sides. ['mgoing t
be even handed on this. You're both going to either wi nd up
not having people in or we will make some other adjustnments.

But what | don't understand is if you deposed people

back in January and February, that's well before the March 4th
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date, why were they not designated at | east?

MR. KUNEY: Because our -- | guess |I'll repeat nyself
in part.

We thought it made sense to conplete the deposition
process, see what the wi tnesses had said, and select a refineg
and narrowed version of designations.

We had not conpleted the deposition process. And
again, we had the m sapprehensi on about the binding nature of
the March 4th deadline. W understood, perhaps incorrectly,
that the five-day deadline was the binding deadline, and so we
submtted the designations as a package after we had conpl et eg
the entire discovery process and could make what we t hought
were refined, limting decisions about how nmuch of this
mat eri al we needed to submt to the record.

THE COURT: All right.

MR. KUNEY: So we did it as a package consistent wth
what we understood to be the five-day rule.

THE COURT: All right. Then let me hear from
M crosoft.

And from M crosoft, the question |I have is obviously
an issue relating to M. Greene. And is there any prejudice t
M crosoft by the plaintiffs doing this |ate designation of
t hese 18 additional w tnesses?

MR. WARDEN: Well, there's trenmendous prejudice in ty

respects.

VO
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One is if these depositions are to be played or read
into the record, which is what we assunmed, as Your Honor did,
that will require, we believe, about 24 hours, and we believe
t hat our counter-designations, just assum ng that they are on
hal f, would be another 12 hours, which will put off the
commencenent of our case by approxinmately a week and a hal f.

THE COURT: Let me just ask. Are these that
ext ensi ve?

MR. WARDEN: Yes. They are quite extensive.

We had a table prepared of the amount of time in
m nut es designated in each of these designations and it totalg
24 hours and 28 m nutes. That's the depositions. That doesn
include the prior -- we are not on to the prior trial testinon
and the old --

THE COURT: Let's |leave that one out for a second.
" mgoing to deal with that separately.

MR. WARDEN: | know. That's 24 hours and 28 m nutes.

| n addition, Your Honor, you know, that forces us to
reschedul e everyone that we've been trying to line up to
testify in our case.

I n addition, the amount of time required to do these

count er-desi gnations is substantial. The order contenpl ated 4
hours but, you know, that was on the notion that when M. X's
deposition designations were nmade, then you would have M. Xt

deal with, not 18 M. Xes.

—+
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And just preparing our counter-designations is going
to take a lot of work; will not, if we are required to do it,
be able to be conpleted by the tine the plaintiffs should be
resting their case, and we will be submtting our notion for
judgnent as a matter of |law at the close of their case as we
advi sed the court in chanbers.

This just disrupts everything. W would have
organi zed our trial presentation on cross-exam nation of their
wi tnesses differently had we had notice of all of this.

We woul d have used our time differently. We would
have asked for a greater amount of time to try the case. W
woul d have not |ined our wi tnesses up to begin next Mnday.
woul d have lined themup to begin at some nmuch later time. Sa
there is a tremendous amount of prejudice here.

THE COURT: In ternms of the timng, let's assune we
can do sonmething with that, I'm not sure what. But let's
assume we work sonmething with that out.

In terms of from your perspective, you' ve indicated
t hat you woul d have organi zed the trial differently or done
cross-exam nations differently, et cetera. Can you be nore
speci fic?

MR. WARDEN: Well, it's a little difficult because |
haven't read these 24 hours worth of designations, Your Honor.
You know, |'ve had other things to do and I haven't done that.

So it's hard to be nore specific.

\&
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But if we had been with the 100 hour limt and we hadg
known we had all these people to deal with, we certainly would
have expended our cross-examnation time differently. W may
have conducted those exam nations differently. The directs thg
we're working on as we speak we would obviously be witing
differently.

| think that there's obviously a clear prejudice when
t he number of witnesses is nore than doubled just before the
other side plans to rest its case or has told us it plans to
rest its case.

Your Honor, I'd like to respond to this notion that
there's something different about adm ssions of a party. It'§g
quite clear that the procedure for presentation of w tnesses &
deposition invol ves representatives of an opposing party. It
says so in the first sentence.

(Reading) Won't call, other than as a live wtness,

anyone except hostile or a representative of an opposing party.

W tnesses to be called should be identified by March 4th and
with respect to such witnesses -- that is, those identified by
March 4th, including representatives of an opposing party, the
t he designation procedure starts.

It couldn't be clearer on its face. [I'mnot -- by th
way, | do not suggest to the court any subjective bad faith by
the other side. That's not -- but we're dealing with tri al

procedures, and the court -- the parties' joint subm ssions ar

1
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the court's orders have to be read objectively. And | think

the only objectively fair reading is the one that |'ve just

gi ven.

Does Your Honor have any other questions?

THE COURT: Well, the other question is to address th
Tom Greene thing in terms of -- Greene, of course, was done

| ater and | gave you an additional time and we noved it back.
So, obviously, it would have been after the March 4th date.
MR. WARDEN: In fact, it was after March 11th, Your
Honor, because it was on March the 8th that you granted us the
one- week extension and authorized us to take the deposition.
And | believe it was on the follow ng Tuesday, the 12th --
m ght have been Wednesday, the 13th, | just don't remenber --
one of the other of those days that M. Greene was deposed, ar
we gave them notice -- | don't know. About ten days ago?
Yeah, about ten days ago.
THE COURT: Can you be nore specific about exactly
when you gave notice?
MR. WARDEN: | can have someone check that while |I'm
speaki ng here to Your Honor because | don't have it in m nd.
Fourteen days ago, Your Honor. And they did not
obj ect and they gave us their counter-designations. Had they
objected, we would have filed a notion with the court, and I
submt we could have shown good cause for not making the March

4t h deadline for a wi tness deposed on March 12th in a totally

e
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new circunstance. That was the reason Your Honor gave us the
opportunity to take the deposition. And it's one person.

THE COURT: Anything else you want to add? | asked
for two questions.

MR. WARDEN: Your Honor, | have nothing nore to add
unl ess Your Honor has questions, further questions for ne.

THE COURT: In terms of the timng of this, | mean, |
did not figure out how long. Is it 24 hours, roughly?

MR. KUNEY: Just to clarify a couple of things, if |
coul d.

First of all, the letter we got with the designati ong
for M. Green is dated April 5th.

THE COURT: Okay.

MR. KUNEY: Vhich by ny count would not be 14 days
ago.

We had not intended, as | indicated in ny earlier
comments, to spend nore than an hour of actual court tinme on
pl ayi ng vi deo of the depositions.

So in ternms of -- for sure, we would have said
sonmething to everyone about scheduling if we had anticipated 2
or 30 hours of video presentation in the court. That was neve
our expectation.

THE COURT: But what you've done is, instead of havin
it as court tinme, you have it as judge tinme. So -- | nmean, |’

willing to do this. You know, this is what happens. That's
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why |'m here as a judge.
But as a practical matter, what you've done is you've

shifted the timng, which should have been included and

di scussed, and I"'mnot interested in making this | onger, so I’
not going to do it that way.

But | nean, basically, what you' ve done is you've
shifted it so it doesn't cone out of your tinme. It is part of
the record. It's not the usual way, frankly, to have
deposition designations. |'ve never had it sinply presented.

Now, granted, nost of themare jury trials, but even
in bench trials you either read it into the record, you do
sonmething else. | nmean, it beconmes part of it. It's viewed 3

a witness and generally you don't just hand it in, certainly
not wi thout having a discussion with the court about it.

But | nean in ternms of the way we worked out -- the
way the case was to be handl ed, the way the wi tnesses were to
be handled -- frankly, if sonebody discussed this with me, |
can think of lots of different ways that I would have managed
this trial so that we would have, you know, done it in a
different way; certainly at an earlier point in ternms of
getting this information so that it could have been filtered
al ong the way as well as, you know, how the nunmber of wi tnesse
and how you' ve done this.

| mean, Judge Jackson evidently required to you do

some summary witnesses. It was a whole series of different

1S
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ways of doing it. And, you know, | didn't have that

opportunity to do it.

So, basically, what you've done is, if -- let's say i
adds up to 24 hours, | don't know whether it does or not, but
let's suppose it does. | get one hour in here. You ve got 23

hours and whatever it is that they come up with in terns of
t heir designations that neither of you take out of your hundre
hours, but yours may be |onger than they wind up as their
desi gnati ons.

So it's not really totally even handed in terms of hd
we do -- | could probably work out some way of doing the timnrn
of it. MWhat concerns ne nore is that if you're com ng up at
the end, they already, you know, within two days have to cone
up with their direct, which may make a difference in ternms of
how t hey want to present this now that they are getting it at
the end. It creates a problemif they would have done
sonmething differently in their cross-exam nation.

| mean, you create an issue of prejudice for them
Time we can fool around with, but the prejudice issue of how
t hey woul d have presented their case when you bring it up in
the | ast week of a four-week presentation does nake a
di fference and does concern nme in terms of how this is done.

They haven't evidently sat down and gone through al
of these depositions and counter depositions to figure out, yd

know, what m ght have been different. But |I'll be frank with
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you, | nmean, that's why you set all of these deadlines in
advance.

Civil cases are not crimnal. Crimnal, you can brin
wi tnesses in and, you know, be Perry Mason or whatever. It

doesn't happen in civil cases. Civil cases, everybody knows
who's com ng. You' ve deposed them Every once in while

t here's surprises, but, you know, generally it cones out, you
know, the way there's expectations of it and you plan your
cases to begin with.

And |'ve | earned that you set these deadlines. You
get them so we are not in this position where -- the choice ig
they claimprejudice, so | go forward and put themin what the
claimis a prejudice or | keep you frompresenting it. That's
t he choice as opposed to com ng back to the court, discussing
it and setting it up early enough so we could have all gotten
this worked out without having a prejudice to either side.

MR. KUNEY: No. | appreciate that, Your Honor. And
apol ogi ze on our behalf for our m sunderstandi ng and our
contribution to the situation.

Wth respect to the prejudice point, let me just make
one observation if | could. Thirteen of the people are on
their witness |ist.

THE COURT: They may not call them They nmay decide
not to in terns of their decision, their strategy at the end d

t he case about who they wanted to call, who they didn't want t
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cal | .

The designations at the end may force them frankly tg
put people on in response to things that they m ght have asked
at an earlier point of the witnesses you had. | nean, there's
lots of different things that could have happened.

If they are on their list, that's true, but the I|ist
is so that we all know what the universe of witness is. It
doesn't necessarily mean that they would call them

MR. KUNEY: | understand. But | just think in terms
of the practicality of there being actual prejudice to them
from our introducing as deposition --

THE COURT: It's not a prejudice if they are going tg
call them and they are going to get up on the stand and they
woul d have this information. That's fine.

The prejudice that they brought up, w thout being
totally specific, but they haven't |ooked at it, but | can't
say that | disagree with them necessarily, and am not -- don't
see that there could be a problemhere, is the fact that they
didn't know when they were doing the cross. That's the
problen is whether they would have handl ed something in a
different way in presenting it.

They can probably scramble around, or | can give then
additional time to do so, in order for themto now get their
case together, having a different contour fromyou at the end

of your case. |1'Il have to give sone thought to that. The
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issue is, is what's already gone past.

MR. KUNEY: Your Honor, if |I my, | just want to ask
guestion about a comment you nade earlier so we don't end up
the same situation |ater.

THE COURT: Okay.

MR. KUNEY: You made a comment about notification wt
respect to rebuttal witnesses. |I'mnot sure | heard exactly
what you said. And we don't want to get to May and agai n be
told that sonehow we shoul d have done something on a different
time.

THE COURT: In the rebuttal area -- and since | don't
have it in front of me I'mnot going to do it off the top of n
head.

Rebuttal is a little different because you don't knoy

what's going to happen. Things come out at trial that you w S

to respond specifically to. And so if you know -- the way |
left it, | believe, certainly if you know in advance you're
going to put themon in rebuttal -- in other words, you figure

out the case because you've done the depositions and you know
that if they -- you're planning -- unless they put no case
on -- that you're planning in response to do this rebuttal,
t hen you should list them
You're not supposed to sandbag them by not |etting
t hem know. But there are instances where sonmething conmes up i

the course of the trial you did not anticipate, didn't expect,
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or it came out stronger, whatever, and so you cone up with a

witness. That's always been done. And | have sonme | anguage
t hat gives you | eeway.

That's why | said to you, you know, on the list |
excl uded the rebuttal issue because | don't think it's in the
same position. You have to get through the trial to figure od
what you're going to put on in rebuttal. And that is a
tactical decision people make, usually near the end of whateve
defense case they have or certainly after the close of it, ang
| don't have a problemw th that. That's why | excluded that.

We're tal king about the universe of whatever you
present going forward in your case and in the defense case.
And the defense case, they can shift around, depending on what
you say and never call these people.

I n your case the expectation is that you probably wil
call, you know, whoever they are. You can drop w tnesses if
you decide to do that, but that's not -- you can al ways take
people away, it's adding themthat's the problemin terns of
peopl e planning for it and doing their -- you know, their
strategi es around what their case is going to be presented as.
So rebuttal, you know, I've left it to the side.

Let me, before | get, add the one additional thing
about the trial, the liability issue. In ternms of the liabilit
issue, | need to get the materi al s.

You have indicated certain transcripts and, frankly,
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" mnot going to try and hunt and peck for this stuff, so you
need to put that material together so | can look at it. And I
need, frankly, M crosoft's counter-designations of whatever it
is -- you know, they don't have to be the same w tnesses --
what ever you think -- and hopefully this isn't going to be a
l'i ke a whole new trial -- but, at any rate, in ternms of what
you have, and then | will take a |ook at it and hear argunent.
But | can't make a decision in the abstract. | see i
as different. It is a record of the case. | told you it was

the record of the case. The findings, you know, were not

t ouched.

You know, there's a fewlittle problenms about how
t hi ngs were handl ed, but I'mcertainly willing to consider it,
and | don't see it in the same position at all. It is part of
the record and -- | just need to look at it so | can figure ou

how you're using it, what's presented what the counter-
desi gnations are. If | have questions or argunments |I'Il bringd
t hat back to you.

So you need to get that together at sone point beforeg
you do your findings so that we can make a decision if there'sg
issues that | think need to be clarified about their use.

MR. KUNEY: Is it necessary that we do that before wg
officially cl ose our case?

THE COURT: You nean in ternms of -- this part of the

case or the whole case?

—+
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MR. KUNEY: Yes, this part.

THE COURT: No.

MR. KUNEY: Okay.

THE COURT: That's all part of the record and |
don't -- | don't see -- probably -- you gave the designations,
as | recall. Mcrosoft is on notice of what they are, so they
can go look and see if there's sonething there they want to
address in their case.

| don't really see -- I'Il listen to Mcrosoft if
there's some issue, but | think if they were told, they can gg
and | ook and figure out if they want to add sonething. So |
don't see a problemw th that.

You can do this, you know, take the tinme to put it
together. But | do need it before we do closings and findi ngsg
because if there's an issue about it | want to rule on it
bef orehand so that, you know, you're not including it or
relying on it. So if there's sone other way of dealing with i
you are given that opportunity to do so.

MR. KUNEY: Your Honor, just a final coment. If it
woul d help alleviate sonme of the circunstance that has been
created, that we have hel ped create by the designations; if it
woul d hel p resolve that problem by considering that the
plaintiffs would be willing to wi thdraw designations from
anyone who does not appear as a witness, we would be willing t

do that. That is really consistent with our view that we are
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not, quote, adding w tnesses, notw thstanding the prior

conment s.

THE COURT: Let nme see if | understand.

You woul d | eave the designations in if Mcrosoft cal
them as witnesses?

MR. KUNEY: That seems -- to the extent there's a
concern about prejudice, that seens to maxi m ze the opportunit
for themto address any points in the designations, to take
care of the counter-designations in a reasonable period of tin
knowi ng that these people are comng to court |ater, be
consi stent with our aspiration to nake the cross-exam nations
hopefully nmore efficient, and just elim nate a potenti al
argunment |ater that they were unduly prejudiced or prejudiced
in any way by a, quote, |late addition of a nane.

THE COURT: All right. M. Warden, so what the
proposal presumably would be is that neither one of you
would -- well -- or you would make a choice as to whether you
wanted to use as part of your hundred hours show ng some of th
depositions to the court; otherw se, presumably, you will just
give themto me and | will be left reading them So that we
don't create a tinme problem

MR. KUNEY: Correct. Correct.

THE COURT: So that presumably is part of the
proposal .

And the other part of it is that they would only use

y

e
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t he designations for witnesses that you would be calling. |If
you don't call them --

MR. KUNEY: The witnesses that they would call.

| n other words, they would be conditionally tendered,
and if it turned out that M crosoft decided as its case
unfol ded not to call M. X, then M. X s designations would ng
be treated as part of the record.

THE COURT: All right. And then you would be able tg
address -- you would know i n advance whi ch ones, what the
desi gnati ons were, make decisions about whether you want to
call them and what you wanted to address as part of that.

MR. KUNEY: Correct. And the only thing we would neg
with respect to the one or two short videos that we had
antici pated playing before we rested our case, we would need t
confirmwith Mcrosoft counsel that those individuals are
comng to trial to make sure that it was consistent with this
position that | outlined.

THE COURT: All right.

MR. WARDEN: Your Honor, that's fine.

We are delighted they are withdrawi ng the designati on
of anyone not being called at trial. That by our count is
al ready five people.

But with respect to those who do appear at trial we
are entitled to have their cross-exam nati on conducted in oper

court. They may use these deposition transcripts for that

—+
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purpose. It will cone out of their time. W don't want half
of the cross done while the witness is on the stand and the
other half submtted in witing. That's not proper trial
procedure.

THE COURT: |'m not sure precisely what you' re gettirn
at. For those who -- so are you indicating that they woul d
not -- | mean, they are presenting them as what they view as
adm ssions. The rules are broader. They talk about statenment
agai nst -- statements of party opponents, and they are not
adm ssions in the same way of adm ssions -- let's put it this
way -- is broadly defined in the rules as to what it is.

So are you indicating that -- let's say you cal
witness X. You would have gotten their designation fromthe
deposition as to what was involved with it. If it's not
i npeachnment -- if it's inpeachnent, it's another matter. They
can obviously use it that way. |If it's not inpeachnent, then
what are you proposing that they can and cannot do with it?

MR. WARDEN: What |'m proposing is that anything they
want to bring in through a witness who is called as a live
witness at trial, they should bring in through their
cross-exam nation or by properly follow ng the procedures
establ i shed that we have discussed at |l ength this norning and
have desi gnated those people on their witness list and call
them as part of their case and play themin the courtroom

This idea that -- there's no exception for party

S
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opponent deponents in the procedure that the parties agreed tg

and submtted to the court and the court adopted for the
presentati on of depositions.

It doesn't say there's sonme alternate thing where the
can be used under the rules that deal with adm ssions.
Depositions of party opponents are dealt with in the
est abl i shed procedure.

Now, they can certainly use those depositions in the
course of cross-exam nation, but we strenuously object to sone
ki nd of bastardized procedure where half of the cross-
exam nation is conducted live on the witness stand and the
other half is putting in a transcript of the witness's
deposition supposedly as an adm ssion.

THE COURT: Okay.

MR. WARDEN: | accept Your Honor's statenent that we
will have notice. O course, we wll.

THE COURT: All right. Let's see if | understand whs
you' re proposing and then I'Il hear fromthe plaintiffs on
this.

As | understand it, what you would be proposing is
that you would indicate to them who -- because they woul d have
to know if it's going to be part of their case -- they would
have to know who you're calling at this point.

MR. WARDEN: Oh, |'mnot sure | quite understood

M. Kuney to say that, but maybe | wasn't listening closely

1t
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enough.

THE COURT: You indicated that you -- they were
wi t hdrawi ng, as | understood it, anybody that you were not
going to call. AmI correct?

MR. KUNEY: You're correct, Your Honor. But when |
made reference to we would conditionally submt them it was t
not oblige M. Warden to indicate now what his final choices
are so they would be admtted to the record subject to
basically being elimnated later if they decide during the
course of their trial presentation not to call a certain
person. So they wouldn't be forced to give up any informatiorn
ahead of tine.

THE COURT: So they would be conditionally admtted &

part of your case.

| have to say, this is -- well, I'Il deal with that
later. It's going to make it a little difficult to figure --
intime for their -- you know, for the end portion of your
first presentation here. |'mnot going to be reading these
until later because I don't want to read them -- |eaving out
the time issue -- | don't want to read sonmething that's not
going to be part of the record. | would prefer not to do that

as the trier of fact.
So you would conditionally admt theminto the recorgd
now. You would then, once they called them do what?

VMR. KUNEY: That would elimnate the condition.

1S
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THE COURT: Okay. So at that point -- so nothing

woul d be played in court.

MR. KUNEY: Wth the possible exception of this
hal f - hour or hour that we mght like to do before we rest.

THE COURT: Okay. And so you would play the half-hoy
or an hour conditionally because you don't know --

MR. KUNEY: | had suggested it with respect to those
people, we m ght be able to consult and see if we could
determ ne whether they are prepared to tell us, which they my
or may not be, that those individuals will in fact attend.

THE COURT: And then presumably if they called a
witness during their case, then it would no | onger be
conditionally admtted in the record, it would be admtted. |
that correct?

MR. KUNEY: That's the suggesti on.

THE COURT: MVhat is -- M. Warden, what is your
proposal -- or what is your response to this?

MR. WARDEN: My response to that is to adopt
everything |'ve said heretofore this norning, and to say that
this -- this procedure doesn't nmake any sense.

If we are calling a witness, anything they want to
elicit fromthat witness, including adm ssions, should cone
while that witness is on the witness stand. |If they have
adm ssions fromthe person, they can be used in

Cross-exam nati on.
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We're not tal king here about the designation of, you

know, 50 specific questions and answers fromthe totality of
t he depositions that were taken that are then proffered,

despite the procedures set forth in the order and subm ssion,
as adm ssions. We're tal king about 18, now 13, because they'\
cut out five aren't on our trial witness |list, w tnesses.

THE COURT: Let me just ask a question.

Let us assume -- obviously, these are all depositiong
so they are under oath so they can be used both in the context
of i nmpeachnment as well as substantive evidence.

So, if they call themon the stand, you would be in 3
position to ask them about issues that came up in their
deposition. This is the question | had for M. Warden for a
m nut e.

| f they agree, then you have it. If they don't, it
can be admtted and the court can still consider it both for
i npeachment as well as substantive evidence. So, in essence,
it conmes in as substantive evidence.

Now, the only caveat to this is, |let us assune that
you in your direct don't touch these issues so there's no
reason for themon cross to basically bring it up. Ordinarily
you would -- you know, you would stay away from areas that are
not -- if they are clear, | don't know that that's going to
happen, but | want to raise it anyway.

Let's assune, would you be willing under those

|
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circunmstances to allow themto ask the question and to bring
out in that way?

MR. WARDEN:  Your Honor --

THE COURT: Knowi ng in advance what these are going t
be, so it's not as if you're going to be surprised.

MR. WARDEN: We, of course, don't know whether this -
whet her or, if so, to what extent this issue will ever arise.

But they conducted these depositions and we didn't
conduct cross-exam nation of these witnesses at the deposition
on whatever subjects they may have exam ned the w tnesses on.
These were discovery depositions.

So you get into this sort circular thing. [If it isn’
in our direct and they want to bring it up in the fashion Your
Honor just suggested as a possibility, then we would have to d
back into that subject as well, w thout having done so at the
deposi tion.

But it does seemto nme that whatever they do they

shoul d by when the witness is on the stand and if they have

limted anounts of material that fall into the category that
Your Honor is talking about -- and I nmean genuinely limted --
so that what they are doing is not, in effect, calling the

witness as their own w tness, because it's on sonme totally
different subject and it goes on and on, perhaps practicality
and good sense suggest Your Honor could accommobdate that.

But, you know, in nmy mnd, that's a very, very limteg

—+
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situation and not something that's equivalent to their adding
t he individual as their wtness.

THE COURT: All right. Anything you want to say,
M. Kuney?

MR. KUNEY: Yes, just two or three quick points.

Your Honor, | do believe we ought to be entitled to
have the information introduced as substantive evidence and nd
just as inpeachnent.

| do think there will be disputes |ater about whether
we have gone beyond the scope of the witten direct testinony,
and one of the virtues, it seenms to nme, of having the materi al
even conditionally admtted nowis that knowit's there. |If
t hey need to respond to it, they can do it in the context of
the direct testinmony instead of getting into a |ot of argunent
| ater about the need for, you know, redirect, recross, et
cetera, et cetera, et cetera.

So it seens to ne that we will get to where we are
trying to get nore expeditiously and fairly if we allow us to
make substantive use of the evidence, which |I think we are
entitled to do, and put it in the record conditionally now and
then it's in and they know it, and if they need to respond,

t hey can respond.

MR. WARDEN: Well, M. Kuney is back where he startedg

with 13 additional w tnesses by deposition. He got rid, |

believe, of the five who aren't on our trial witness |ist.
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And | repeat, Your Honor, that the designation of
t hese people as witnesses by them could have affected our
cross-exam nations of their witnesses over three weeks.
Not hi ng can now be done about that.

And it seenms to me that the proper procedure is for
them to cross-exam ne these witnesses and then if they have
specific material that is beyond the scope of the direct, and
we object to it, Your Honor can consider whether it should be
adm tted under other rules of evidence and our then given an
opportunity to conduct redirect on it when, as, and if it is
not equivalent to calling these people as witnesses, which is
what he's back to now, because the extent of the designations
makes every one of these people a w tness.

THE COURT: Let's deal with M. Greene.

MR. WARDEN: Okay. | wanted to correct the record in
one respect there.

THE COURT: Okay.

MR. WARDEN: The letter of April 5th that M. Kuney
referred to | believe is our letter designating the portions g
M. Geene's testinmony. |Is that right?

MR. KUNEY: That's correct.

MR. WARDEN: We sent an earlier letter, 14 days ago
t oday, designating M. Geene as an addition to our w tness
list.

THE COURT: Do you have the letter or sonething so |
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can be a little nmore specific about what the date is? It woul
hel p.

MR. WARDEN: I'mtold by M. Smith it was literally 1
days ago today, but we don't seemto have this letter in the
courtroom |'m sorry.

THE COURT: If you can get it.

MR. KUNEY: | have the designation letter, but | don'
have the other one.

MR. WARDEN: But we did take the step of formally
noti fying them of his addition to the witness |ist
approxi mately three weeks prior to the begi nning of our case
and then supplying themlater with the designations, and we
received no objection to the addition of himto the w tness
list, which was not surprising.

THE COURT: |'m assumng that it's the -- you're

t al ki ng about a straight count of 14 days; right?

MR. WARDEN: That's exactly what M. Smth advises ng.

THE COURT: And the deposition of M. Greene that's
being -- is it deposition or is he just being shown as a
vi deot ape wi tness, period?

MR. WARDEN: Vi deo.

THE COURT: So it's his full deposition?

MR. WARDEN: Well, we designated and they counter-

desi gnated so there will be some om ssions fromthe deposition.

THE COURT: |I'mjust trying to figure out. This is -
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so it's basically a deposition witness?

MR. WARDEN: That's correct, Your Honor.

THE COURT: All right. Anything else. | need to giV
some thought to this and we need to give a break.

MR. KUNEY: Just one |ast comment that maybe | haven'
sai d al ready.

Our failure to object to M. Greene is only further
conduct consistent with our m sapprehensi on about what
deadl i nes were applicable and what deadli nes were not.

We did not view himas untinely in that sense, again
we did not understand that there had been this deadline in
effect.

THE COURT: All right. Let nme take 20 m nutes and
gi ve sonme thought to this, and if I can conme back and figure
out what I'mgoing to do, I'll let you know at that point and
then we will begin at |east the wtness.

(Recess from 10:27 a.m wuntil 10:54 a.m)

MR. WARDEN: Your Honor, | have the letter at this
poi nt .

THE COURT: |If we could just hand that up.

MR. WARDEN: And | al so have our estimate of the 24
hours. The withdrawal of the five wi tnesses who aren't on our
witness list will cut that by three and a half hours, roughly.

| call Your Honor's attention to the fact that in our

letter we said that we were at the procedures in place as
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requiring the designation of witnesses by deposition by March
4t h, and that was on March 27th that we sent that to the
plaintiffs.

THE COURT: All right. | think the way I'm going to
handle it -- | will do a witten order -- but in terns of sort
of leaping to the bottom|ine here.

| n bal ancing the equities, | think the way |I'm going
to handle it is I'"mnot going to do a conditional adm ssion of
the material. | think that that doesn't nake sense as a way g
dealing with this.

| will work with what the plaintiffs have offered in
terms of using only the designations for w tnesses that
M crosoft actually calls.

|f they call them you can obviously use this on
cross-exam nation, either to inpeach or if it cones in,
obviously it's for substantive evidence as well as for
i npeachnment, and you can use the videotapes. | don't have any
problem You can use whatever you want. |If you want to use
with transcripts or you want to use the videotape to use it,
however. There's certainly no limtation on that.

|f we do have an instance where there's an argunent

that it's going beyond direct or that you're making the w tnes
your own witness and there's an objection, then what |I'Il do i
have you -- for whatever piece of testinony that you have

desi gnated already, if you would indicate whatever it is that

—+
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you have not been able to get through into the record at this
point with the counter-designation and then I'll a make a

deci sion in context.

And | think that way I'll have a better record, and
will be -- you will have narrowed it down, and hopefully it
won't happen. It may be that we won't have an issue conme up
about it, or if we do, it will be certainly a more limted one

and | can neke a decision in the context of the exam nation of
the wi tness thenselves and how it's com ng out or not com ng
out, and the need and prejudice of admtting it if it's totall
apart from whatever this witness has testified to.

So I think that way you can use this information, and
if for sone reason it doesn't cone in, then I'll mke a
deci si on about whether it can or cannot conme in in context.

In terms of M. Greene. | would just sinply say that
he was deposed, evidently either the 12th or the 13th, and as
understand it, he was put on -- with the letter, he was put on
the witness |list on March 27th.

So the Mcrosoft did it correctly in the sense that
t hey noted that it was supposed so have been done by the 4th,
but obviously the deposition was after that. They put him on
the witness |ist and then they indicated they would be doing
t he designations at a |later date which is what they' ve done.

| would point out that we're tal king about the

notification to the plaintiffs within roughly 14 or 15 days
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after the deposition and about a week and a half into the
plaintiffs' case out of a four-week trial.

So | think under those circunmstances, there was no
obj ection on March -- after March 27th to adding himto the
list, and | didn't hear any prejudice that was presented by th

plaintiff this nmorning for the court to consider in terns of

using it. So I'll allow themto go forward with that.
All right. Let's move to the next witness. And that
witness is -- let's see, we are still with?

MR. HOLLEY: Professor Appel, Your Honor.

THE COURT: So if we can get Professor Appel up here.

MR. HOLLEY: Your Honor, there's one housekeeping
matter from yesterday.

| sought to admt the transcript of Jonathan
Schwartz's comments to a neeting of analysts on February 7th
and Ms. Fulton objected on the basis that the transcript was
not certified by the court reporter.

| now have a version of that transcript, Defendant's
Exhi bit 1427, that has been certified by the court reporter,
and in light of that I would nove for the adm ssion of
Def endant' s Exhi bit 1427.

THE COURT: Okay. She's not here, so | don't know --
i's sonebody prepared to --

MR. HODGES: We have no objection.

THE COURT: [''m sorry?
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MR. HODGES: No objection.

THE COURT: Then | will go ahead and admt 1427.
(Defendant's Exhibit No. 1427 was received into evidence.)
MR. HOLLEY: Your Honor, just for the sake of the
record, could | give Ms. Patterson the copy of the exhibit thg
now has the certification attached to it?
THE COURT: Yes. Pl ease.
ANDREW W APPEL, Plaintiff's w tness, RESUMES
CROSS- EXAM NATI ON (Cont ' d.)
BY MR. HOLLEY:
Q  Good norning, Professor Appel.
A.  Good norni ng.

Q You testified yesterday that one of the parts of what you

woul d think of as the kernel of Wndows XP is the TCP/I P stack:;

is that correct?
A. | believe there is support for TCP/IP networking in the
ker nel .

THE COURT: Can we slow down? | know you are al
famliar with the acronym but we need to nmake sure. They are
very close in some instances. To do themslowy so we make
sure on the record we have the right ones designated. |If you
could repeat it then.

THE W TNESS: All right.

A. Yes, | believe there is support for the TCP/IP protocol in

t he kernel of W ndows XP

1
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Q Does TCP/IP stand for transm ssion control protocol slash
| nt ernet protocol ?

A.  Yes.

Q If you look, sir, at Defendant's Exhibit 1447. 1|s that
still up there with you? |It's the list of files.

A.  Yes.

Q Can you tell nme where in the Wndows directory and in the
system 32 subdirectory the portions of TCP/IP support that are
in the kernel appear?

A. No. | don't remenber which file they would be in.

Q Well, if you | ook about nine-tenths of the way through the
docunment, at a page where the first file is |listed, WOWAX dot
DLL, and tell me when you're there, sir. | think it's about 1
pages fromthe end.

A.  Yes.

Q The third file down there is called WS2 underline 32 dot
DLL, and the description of that file is Wndows socket 2.0, 3
bit DLL.

Do you know, Professor Appel, whether that is the
portion of the TCP/IP stack in Wndows XP that runs in kernel
mode?

A. No, | don't.
Q MVhat is your understanding, Dr. Appel, of what is containe
in the Wndows directory of Wndows XP Professional ?

A. | guess the Wndows directory has subdirectories, not al
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of whose nanes | renmenmber. The W ndows slash system 32

directory has executable files for the core of the operating
system and various other conmponents.

Q Now, do you also have with you there, sir, Defendant's
Exhi bit 1446, which is the Mac OS 10 overview for devel opers
that we were | ooking at just before we finished yesterday
eveni ng?

A.  Yes.

Q And directing your attention again, sir, to the page
numbered 8, which is headed at the top interoperability. Do
you see that, sir?

A.  Yes.

Q Now, if, under section 1 of the nonsettling states’
proposed renedy, an OEM or a third-party |licensee exercised it
right to renove Internet Explorer fromthe operating system
whi ch of the protocols listed here, starting with TCP/IP and

PPP woul d be removed from W ndows XP?

A. | would say the HTTP protocol.
Q. |s that the only one, sir?
A. | believe that's the only one.

Q And if an OCEM or a third-party licensee did elect to renoy
t he support for that protocol from Wndows XP, the operating
system woul d be at a conpetitive di sadvantage vis-a-vis Mack (
10 because it would have | ess protocol support for industry

st andard protocols than one of its |eading conpetitors?

DS
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A. | would imgine that many OEMs, if they were to choose to
renove the support for this protocol, would provide perhaps a
non- M crosoft inplenmentation of the support for that protocol.
Q Is there anything in section 1 of the nonsettling states'
proposed renmedy that requires an OEM or a third-party |icenseeg
to replace anything that they remove fromthe operating systen
with a substitute?
A. No. There's no such requirenment. Presumably OEMs wi |l dg
what they think will sell conputers.
Q And if the OEM or the third-party licensee elects not to
repl ace the conponents of the operating systemthat it elects
to renmove, then Wndows will be less functional and therefore
| ess conpetitive with products |ike Mac OS 10; correct?
A. Wndows as it's shipped by that OEM
Q. |s that a yes, sir?
A. Yes. But | don't know that, as a conmputer science expert
can use the worth conpetitive maybe in the sane sense that
you're using it.
Q But you have no doubt that if an OEM or a third-party
licensee elects to renove functionality from W ndows XP and ng
replace it with anything, the operating system has thereby
become |l ess attractive to devel opers?
A. No, | don't think that's necessarily the case.

Some devel opers may wi sh to use a different

i mpl enent ati on of the HTTP protocol because a different
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i npl ement ation has the characteristics they want.

Q Right. And in that case, if they don't know that it's in
t he operating system it's up to themto distribute it to al
of their potential custoners; correct?

A. Yes. | think that would be easy for themto do.

Q Have you talked to any I SV's about their views of the need
to ship things |ike HTM. rendering engi nes or protocol support
for HTTP in their products?

A.  No, | have not.

Q Did you read the testinony of the gentleman from Rati onal
Software who testified during the liability phase of this trias
about his views of having to ship those sorts of conmponents
with his products?

A. No, | didn't.

Q Now, you also believe, do you not, Professor Appel, that
anot her option that Mcrosoft would have technically for
conmplying with section 1 would sinply be to hide access to API
exposed by optionally renpvabl e conponents of the operating
system so that although those conponents remai ned in W ndows,
t hey could not be called upon by third-party applications?

A. If there's an optionally-renmovable M crosoft m ddl eware
product and another part of the operating systemrelies upon
some fragment of that product that nmay be shared between the
di fferent products, then one technical option available to

M crosoft is to include that fragnent internally to other part

|
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of the operating systemin such a way that it's not m ddl eware.

Q Well, I think I asked you a slightly different question,
sir.

s it your view that one way that M crosoft could
conply with section 1 is to say that when sonmething is renoved
fromthe operating systemthe code stays but the APIs exposed
to devel opers are obscured?

A.  You said in your question "conponent."

Now, a conponent may be a very tiny thing, may be a
very | arge thing.

M crosoft is required to make fairly |arge things,
such as M crosoft m ddl eware products, renovable and if there
some conponent of one of those products necessary for the
operation of another product because perhaps it's shared, ther
one of the options Mcrosoft has is to make that conmponent, as
you put it, that fragment of the M crosoft m ddl eware product
i nsi de anot her M crosoft m ddl eware product or operating
system
Q Let's take the M crosoft m ddl eware product called |Interne
Expl orer under the states definition XI1.

A.  Yes.

Q You believe that one way that M crosoft could conply with
section 1 is to leave all of the two dozen or so components of
W ndows that you believe are associated with Internet Explorer

in the operating system and sinply hide from devel opers the
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APl s exposed by those conmponents; correct?
A. | don't think | said it -- it would be appropriate to | ea\
all the conponents of Internet Explorer in.

| said, if there's some material fragnment of that,
some particul ar subconponent that's shared, then one of the
ways M crosoft could conmply is to handle that share in a
di fferent way.
Q Well, the biggest conponent of Internet Explorer is a file
call ed MSHTML. DLL, the HTML renderi ng engi ne; correct?
A. I'mnot sure. That may be the biggest individual conponen
it handles, the display of letter and so on in different fontg
and paragraphs on the screen. |It's one of the several
functi ons of the browser.
Q And you believe, sir, that if a licensee or an OEM under
section 1 of the nonsettling states' proposed renedy elected t
renove MSHTML.DLL it would be sufficient for Mcrosoft to hide
from devel opers the APlIs exposed by that conponent but | eave
MSHTML.. DLL in the operating system for other parts of the
operating systemto utilize.
A. As long as the APIs of that library are not accessible to
devel opers either of Mcrosoft m ddl eware or third-party
devel opers, then it would be a purely internal API and it woul
not constitute a m ddl eware platformin itself. So, yes.
Q So the answer to my question is, yes, you believe that

under section 1 it would be sufficient for Mcrosoft to permt
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licensees to hide from devel opers the APIs exposed by M crosof
m ddl ewar e products but | eave those M crosoft m ddl eware
products in the operating systenf
A. No. That's exactly what | didn't say.

| said if there are conponents of those products that
are shared and therefore necessary for use by other products,
you m ght do that to some conponents.
Q  Okay.
A. | don't know that it would be appropriate to take entire
M crosoft m ddl eware products and do that.
Q Well, if you don't know whether it would be appropriate,
how is M crosoft supposed to figure out under section 1 what i
appropri ate?
A. Because the context in a lot of this discussion is the cas
where there's some subconmponent of M crosoft m ddl eware produg
that's shared anong several M crosoft m ddl eware products and
t he core operating system

And t he exanple that keeps com ng up is MSHTM.. DLL
And this case of shared subconponents has been much di scussed
by the M crosoft expert witnesses in their report and nuch
di scussed in depositions. And so in the case where | answereg
you about keeping a copy of the code and hiding the API, it wg
with respect to a particular conmponent, a fragment of a
M crosoft m ddl eware product.

Q Well, look at your deposition, sir, in the second vol une,

—+
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at page 268, line 19, and tell ne when you're there.

Do you recall being asked the follow ng question?
"But in your second scenario, although hidden from both er
users and | SVs, the code for the Mcrosoft m ddl eware woul d
remain in the operating system and be relied on by other partsg
of the operating system correct?
"Answer: That's right."

Were you asked that question and did you give that
answer, Professor Appel?
A.  Yes. This answer is about M crosoft m ddl eware, not
M crosoft m ddl eware product.

MSHTM. is a conponents of Mcrosoft m ddl eware. It
does not constitute an entire M crosoft m ddl eware product.
Q GCOkay. Of the two dozen conponents that conprise Internet
Explorer that you testified about yesterday afternoon, how man
of themfall within this category of Mcrosoft m ddl eware that
could remain in the operating system under section 1 and be
hi dden from both end users and | SVs?
A. |t depends on how those fragnments of the m ddl eware provid
i ndi vidual functionalities that are relied upon by other
M crosoft m ddl eware products.
Q well --
A. By the operating system
Q Let's take themone at a tine.

You said there are 24 of them And can you tell the
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court which of themfall within the category of your second
scenario, which is things that can stay in the operating syste
under section 1 but be hidden from both end users and | SVs?
A. No. As | explained yesterday, | didn't study each one of
t hose conponents to sufficient depth to be able to tell you ng
what each one does, and | certainly didn't analyze the inter-
dependenci es between every M crosoft m ddl eware product and
every other M crosoft m ddl eware product. So, | can't do that
ri ght now for you
Q Can you do it as to any of the two dozen conponents that
you say conprise Internet Explorer?
A. Yes. | think that, for exanple, the support for the HITP
protocol is a functionality that may be used, and maybe even
shared, by several different parts of the operating system an
so very likely support for the HTTP protocol in whichever DLL
it happens to reside would be appropriate for this treatnment.
Q And if that DLL is called W NI NET. DLL does M crosoft get t
keep all of WNINET. DLL or does M crosoft in six nmonths have t
rewite that dynamcally-linked library to sonehow i sol ate the
support for the HTTP protocol under your view of section 17
A. | believe that W NI NET contains comm ngled, if you will,
support for a few different Internet protocols, such as HTTP
and FTP.

And | think that, in general, we can draw a |ine

around the Mcrosoft Internet Explorer product that falls
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neatly on DLL boundaries, but in a few cases there is browser-

rel ated code comm ngled with code that is either not browser
rel ated or not solely browser related, and WNI NET may be one
of the files where there's comm ngl ed code.

So in that case, Mcrosoft could conmply with the
remedy, | believe, although | haven't given it a great deal of
t hought, by making W NI NET renovabl e.

And | think Mcrosoft could conply with the remedy by
providing a DLL that has the nonbrowser-rel ated
functionalities, but not the HTTP browser-related API.

Q Well, you're surely not testifying to this court that
support for the file transfer protocol is not properly a part
of Web browsing software, are you, sir?

A. The file transfer protocol is very commonly used in Wb
browsi ng. However, the file transfer protocol has been in use
since at |east 1980. | have used it since about 1980. And ag
such, it's a protocol that is sure not exclusive to Wb
browsi ng because Web browsi ng was only invented after 1990.

So, | would not say that M crosoft under the states' renedy
woul d have to renmove support for FTP.

Q And so your testinmony that the code is comm ngled is that
al though FTP is a very common protocol used in Web browsing, i
exi sted before Tim Burnesley (ph) invented Web browsers and
therefore Mcrosoft would have to rewrite WNI NET to isol ate

FTP. Is that what you're saying, sir?

—+
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A. One of the technical options Mcrosoft has is to split ths

DLL. | don't think this would be a rewrite. It mght be done
wi t hout touching any source code at all conceivably, but -- an
it's certainly within Mcrosoft's discretion to renove all of
W NI NET.

| believe, although I'm not sure of the history, that
M crosoft built the WNINET.DLL in the md-'90s to support Wk
br owsi ng.

And |'m not sure that M crosoft provided support for

FTP before they tried to support Web browsing, but |I won't hol
t hat against Mcrosoft. | don't recall FTP as a browsing-
specific protocol. And | don't think that the states' renedy

would require it to be made renovabl e.

Q Is XM a browsing-specific protocol?

A. | think not.

Q Have you | ooked at WNINET to nake any assessnent of how
much engi neering effort would be required to design, devel op,
and test a version of that DLL that isol ated support for the
hypertext transfer protocol fromthe file transfer protocol?
A. | have not read the source code of the W NI NET. DLL, but
based on ny experience devel opi ng software, including
devel opi ng software that interoperated via networks and those
protocols, | think it would not be difficult.

Q  Vhen you used the word "conmm ngl ed” in your prior answers,

your understanding is that something is commngled if it is

1t
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used for any purpose other than Web browsing; is that correct?

Even if it is used for Web browsing, if it is used for any
ot her purpose, it is commngled if it appears in the sane file

as HITP support.

A. Let me explain what | meant by the word comm ngled in that
cont ext .
Q First of all, sir, I think you could explain after, but csa

you answer my question?
A. Okay. Can you repeat the question, please?
Q. Sur e.

When you say comm ngl ed, do you nean that if software
code appears in a file and provides a functionality that i s ng
exclusively used in Web browsing -- for exanple, FTP -- it iIs
comm ngl ed?

A. |1 don't know that the term comm ngled is specifically
related to Web browsing, so I'mstill not sure | understand th
guesti on.

Q Well, are you using the word conm ngled the way the Court
of Appeals for the District of Colunbia Circuit used it in its
opi nion or are you using it in sone other way, sir?

A. | believe that the Court of Appeals used commingled in its

opi nion specifically in reference, I think, to a different DLL

in which there were clearly marked browser-related functions
and nonbrowser-rel ated functions.

And |I'm not conpletely sure that in WNINET there are

1N
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functions related to, you know, specifically nonbrowser use.
So | can't be quite sure at this point that | used the word
comm ngl ed exactly as, and exactly in the same context that th
Court of Appeals used it.
Q And then back to ny question. In your use of the word
comm ngled, is it sufficient to say that code provides
functionality that is sonmetines not used in Web browsing to ss&
that it's conmm ngl ed?
A. In ny use of the word comm ngled in that context, what I
was referring to is the fact that in this case the same DLL
contai ns code that would need to be made renovabl e under the
remedy and code that would not need to be made renovabl e.

| believe that this kind of case is the exception
rather than the rule, but it does occur in this case.
Q And the reason that you think that the FTP support in
W ndows woul d not have to be renovabl e under section 1 is that
it is sonetines used for a purpose other than Web browsing; iS5
t hat correct?
A. No. |It's because the HTTP protocol was invented for the
pur pose of Web browsing. It's clearly identified as a browsir
functionality.

The FTP protocol predates Web browsing and certainly
was not invented for that purpose.
Q So the test is not whether it's sonetines used for

sonmet hi ng other than Web browsing, but whether it was invented

34
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before Web browsers. Is that the test?

A. That's the test I"'musing in this particular case. | was
trying to use the appropriate test and this seenms to be a
reasonabl e test.

Q Is the test context sensitive?

In every instance that | look at a file in Wndows XH
am | going to be applying a different test to determ ne whet he
something is renmovabl e under section 1?

A. What is necessary for the purpose of section 1 is to draw
t he boundaries of the Mcrosoft m ddl eware products, and |
believe that this will be possible to do in a reasonabl e way.
And | have given exanples of the procedure and criteria one
could use to draw these boundari es.

And in the particular case of the Web browser which,

al though I"mnot sure, | think is a nmore conplicated case than
nost M crosoft m ddl eware products, it has a | onger history

t han many of the M crosoft m ddl eware products. There is mayh
nore sharing of subconponents. All right?

So even in this nore conplicated case, | still
believe that the criteria | explained yesterday are one
reasonable way to draw t he boundary.

Q I'mtrying to understand what test in the case of the
M crosoft m ddl eware product that the nonsettling states

referred to as Internet Explorer were going to apply to

determ ne whet her or not sonething is optionally renovabl e
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under section 1. Can we know focus on that question?

A. Sur e.

Q And in that instance, are we always | ooking to see whet her

t hat particul ar technol ogy existed before Ti m Bernesley and hi
col l eagues at Sern (ph) in Switzerland invented the first Wb
browser. Is that our test?

A. No. Surely that is not the only test.

Q \What test are we going to apply in the instances where

hi story is not the test?

A Well, I think the...

So one way to do it would be to identify
functionalities that are clearly, you know, Web browser
functionalities.

And as |'ve expl ained, another way to do it -- | don'
think we need to rely on just one nethod. | think that vari ou
criteria can be used together to draw an appropri ate boundary
i ne between the M crosoft m ddl eware products.

And as | expl ained yesterday, another way that | argel

correlates with the first way is to see how Mcrosoft itself
has categorized these subconponents.

Q Well, FTP support is part of what Mcrosoft in Wndows XP
Enmbedded refers to as Internet Explorer, isn't it?

A. | believe that FTP support is in the category call ed

W NI NET and that category may contain just the one DLL,

W NI NET.

S
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And as | expl ained yesterday, there are approxi mately
four categories that together draw an approxi mately appropri at
boundary and one of themis Internet Explorer, one of themis
HTM. rendering, and one of themis WNI NET which contains the
comruni cati ons protocol support for the browser.

Q Have you --

A. So it's not in Internet Explorer.

Q Have you studied the relationship of the conponent
definition files in Wndows XP Enbedded for those different
conmponents that you just described to see to what extent they
are subsets or supersets of one another?

A. Yes. It is ny belief that after one -- what |'ve done is
have built a configuration with Internet Explorer in it;

t herefore, it nmust contain all the conponents that are part of
t he browser and other conponents that are not part of the
browser but upon which the browser relies, |like the core
operating system

And then in that configuration | exam ned the
different categories of files that the W ndows XP Enbedded
Tar get Designer says are in my configuration.

| believe that in that view of nmy configuration theseg
different categories don't overlap so that |'ve been able to
identify the conponent files in that way.

Q You are aware that W ndows XP Enbedded has a SQL dat abase

of component definition files, are you not?

e
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A.  Yes.

Q And have you | ooked at the different conponent definitions
in that SQL database to determ ne the extent to which the
conponent called Internet Explorer contains the functionality
of W NI NET?

A.  No, | haven't.

M crosoft in its XP Target Designer tool provides a
user interface for that database that is meant to be conveni en
for OEMs who are configuring enmbedded operating systens, and |
did find it relatively convenient as a way to access the data
in the database. So I didn't feel the need at this point to g
underneath the hood and | ook directly in the SQ.L database.

Q Now, when you say that one test for determ ning what is
enconpassed by section 1 is something that is clearly Wb
browser functionality, | take it that you think that FTP
support fails that test?

A. | think that's clearly Web browser and nonWeb browser
functionality.

Q And so if it is in the category of things that are both
clearly Web browser functionality, but also clearly some other
sort of functionality, then it doesn't have to be renovabl e,
but if it's clearly Web browser functionality and not any ot he
ki nd of functionality, then in your view it nmust be renovable
under section 1?

A. In the case of HTTP, the hypertext transfer protocol, this
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is a protocol that was invented specifically for the purpose ¢

Web browsing and is used largely for the purpose of Wb
browsing. It's found in every Web browser. And so | thought
it would be appropriate to say that this is part of the Wb
browser product. This is core Web browsing functionality.

Q I'mtrying to understand, Professor Appel, how ny client i
going to interpret section 1 based on your Vviews.

Now, if sonmething is both clearly Web browser
functionality in your mnd but also perforns other
functionality, | take it that your view, based on what you've
said about FTP, is that it can stay in the operating system
correct?

A. | think that if Mcrosoft in its arrangenment of
functionalities into subconponents has m xed functionalities
that are clearly part of the Mcrosoft m ddl eware product w th
ot her functionalities, then Mcrosoft cannot |eave that entire
conmponent in if the OEM specifies that M crosoft m ddl eware
product is to be renoved.

But if Mcrosoft discovers that this subconponent has
capabilities, exposing APIs that are clearly not related to W
browsing, then I guess in its discretion it could choose to
split the file. As | said, | think this would be the
exception.

Q Let's hang with FTP, please.

A. Al right.

—h
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Q FTP is our exanple. You've told ne already that FTP is
clearly Web browser functionality because every Web browser ir
the world has FTP support; right?
A. Yes, every Web browser has FTP support.
Q But FTP was invented before the folks at Sern invented the
first Web browser. It's used for all sorts of file transfer
functions in operating systenms unrelated to Web browsing, and
therefore the fact that it is clearly Web browser functionalit
does not, in your view, include it within section 1. Am/l
under st andi ng you?
A.  Yes. | guess sonething like that would be the case.
Q  Now, what about the file called SHDOC -- D-O-C, V2 or shel
docunment view dot DLL in W ndows XP?

One of the things that it does is inplement an in-
pl ace navi gati on system where there's a Back button, a Forward
button, history of where the user has been and a |ist of
favorites.

That wasn't invented for the first time in Switzerl ar
in 1991, was it, that notion of in-place navigation?
A. |1 don't know what you mean by in-place navigation.
Q In-place navigation where in a single frame on the screen
t he user can go where they just were, where they have been ove
the last 10 views of the W ndow.

You're famliar with in-place navigation in WDb?

A. |If that's what you mean by in-place navigation.
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Q If we understand that term nol ogy.

That concept of navigation, with Back and Forward
buttons, a list of favorites, and a history of where the user
has been was not invented by anyone at Sern in 1991, was it?
A. | guess not.

Q So to the extent that SHDOC vi ew dot DLL inplenments ideas
that existed | ong before Web browsi ng software was invented,
that DLL sonmething that is renovable under section 1 by an OEN
or a third-party licensee?

A. | have not recently studied in detail that DLL. But ny

recollection is that in this case, in this court case, that DU

has been a focus of attention as one in which there are
different unrelated functionalities comm ngl ed.

So I think that by focusing on this particular DLL
you' re painting an unrepresentative picture of the general tasg
of separating browser functionality from nonbrowser
functionality or of draw ng boundari es between M crosoft
m ddl ewar e products.

This is a particular file that Mcrosoft chose severs
years ago to m x different functionalities, for reasons about
which I can only specul ate, and to inply that the decisions tg
be made in this case are representative in their difficulty of
all of the other boundaries that have to be drawn I think is
m srepresenting.

Q Dr. Appel, I"'mnot painting pictures, sir. |'m asking

1




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3099
guestions and I would ask that you answer them pl ease.

Can you tell me whether the file SHDOCVW DLL i s one
that can stay in the operating systemor one that has to be
renovabl e optionally under section 1? Can you answer that
guestion?

A. Yes, | think it has to be renovable optionally.

But just as in the DLL that we had been di scussing
before, WNINET, if there are clearly nonbrowsing functions in
that DLL, | think Mcrosoft could arrange for those functions
to remain behind when the OEM remobves the M crosoft m ddl ewar e
product .

Q And when M crosoft --

A. The anal ogy of functionality and functions in DLLs has bee
l'i kened to groceries in grocery bags.

Q By Professor Farber. | renmenber it very well.

Now, have you gone through that particular DLL, the
one called SHDOCVW DLL to make an assessnent of which parts of

that you think belong in which of Professor Farber's grocery

bags?
A. No, | have not.
Q Now, do you still have Defendant's Exhibit 1021 up there

with you, sir?
A.  Which one is that?
Q This is the nonsettling states' proposed renedy.

A. Yes, | do.
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Q Now, if you look at section 1, sir, in the first paragraph-
A.  Yes.
Q It says that all APlIs that Mcrosoft -- excuse ne.

It says that M crosoft must create an unbound versi on
of W ndows operating systens from which the binary code for
each M crosoft m ddl eware product nmay be readily renoved.

Do you see those words?

A.  Yes.
Q My be readily renoved.

Your interpretation of section 1, either your scenar
one that we tal ked about yesterday under which certain feature
are noved into what you call the core operating system or
replicated in other Mcrosoft m ddl eware products, or your
scenario 2 that we discussed about today where things are
hi dden from | SVs; those scenarios are inpossible to square, ar
they not, with the words "may be readily renpoved"?

A. No. | don't think they are at all.

| think that a configuration tool, such as the W ndoy
XP Enmbedded Target Designer which Mcrosoft now provides to
OCEMs, could be adjusted, nodified, and inproved to all ow OEMs
to specify which Mcrosoft m ddl eware products should be
renoved and then to make the necessary adjustnments of APIs.

| think that that could be done automatically by a
tool that M crosoft could provide to OEMs so that OEMs woul d K

readily able to do it using the tool, and it would be able to

I)
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i npl ement any of the different nethods | described that are
technical options open to Mcrosoft.

Q Well, in your first scenario, sir, nothing is being
removed; right? |It's just being noved, not renoved. |It's
bei ng noved.

A. | didn't say at all that nothing is being noved.

As | explained, if the OEM specifies to this tool to
remove a M crosoft m ddl eware product, that doesn't nmean that
M crosoft has the option of saying nothing will be renoved.

| said if there are certain shared subconponents, the
their APIs -- then those subconponents could be put into other
pl aces in such a way that their APIs don't serve as a platforn
Q Now, have you studied your coll eague, Edward Felten's worK
in the earlier phase of this trial in which he determ ned how
much of Internet Explorer was shared and, therefore, not
renovable fromthe operating systenf
A. | have studied Professor Felten's work, and |I would say
t hat the focus of his investigation, of his experinents, was
much nore -- it's technically possible to make M crosoft
W ndows 98 respect the user's choice of Web browser; that only
a secondary aspect of what he did was to see how much of the
bi nary code could be renpoved and | eave the operating system
still functioning.

| think that nay be because he had a |limted amount ¢

time to make all of his experiments. And | read his testinony

=}
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and when | read the discussion of his testinony in cross-
exam nation, | see that it's primarily about the technical
feasibility of making M crosoft operating systemrespect the
user's choice of Web browser.

Q So | take it fromyour prior answer that you've read his
cross-exam nation during the rebuttal phase of the trial?

A.  Yes.

Q And presumably you know that he told ne six or seven tines
on a particular afternoon that he had renoved Internet Explore
fromthe operating system when, in fact, he had not. |Is that
correct? Do you recall that in the cross-exam nation?

A. He said he renmoved Web browser functionality. And | can
expl ai n.

What he did in making the operating systemrespect th
user's choice of default Web browser was to attenpt to identif
all of the approximately two dozen places where the M crosoft
W ndows 98 operating systeminvoked a Web browser.

And then what he did is for each of those places, he
nodi fied the M crosoft operating systemto |ook up what is the
user's choice of default Web browser and to invoke that Wb
br owser .

And then M crosoft found two nore places where the
W ndows 98 operating system invoked the Web browser that
Prof essor Felten had overl ooked and di scovered he had not

nodi fi ed those two additional places where Wndows 98 invoked
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the Mcrosoft Internet Explorer Web browser instead of the
user's choice of default browser.

Q Have you had occasion since | asked you at your depositiorn
whet her you knew, to | ook and see how Professor Felten

i mpl enented the W ndows update functionality in his version of
W ndows 987

A. | have read the testinmony, and | think |I have an idea fron
the testinony.

Q Did you ook at the exhibits to the testinony to see the
source code for the programthat Professor Felten call ed

W updat e?

A. No, | didn't.

Q Do you know of a Mcrosoft foundation class called C-HTM
Create?

A. No.

Q Do you know whet her Professor Felten used that M crosoft
foundation class call to create an instance of Internet

Expl orer in order to run his W ndows update progranf

A. |1 don't know if it would be an instance of Internet
Explorer. He may have relied upon a shared functionality in
the Internet Explorer DLLS.

Q Are you famliar with an OCX which is called the Wb
browser OCX in W ndows XP?

A. No, |'m not.

Q Do you know whether it is invoked by a conmmand in MSC
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called C-HTM. Create?

A. 1've already told you that I'"'mnot famliar with the

C- HTML. Cr eat e.

Q In your first and second scenarios for Mcrosoft's
potential conpliance with section 1, what is being renoved frd
t he operating systemif Mcrosoft mgrates the functionality
that used to be in a Mcrosoft m ddl eware product into the cor
of the operating systenf

A. As |'ve said, if there's sonme part of the functionality of
a Mcrosoft m ddl eware product that's needed by another part d
t he operating system that can be mgrated so long as it
doesn't expose APIs. So what is renoved are the parts that ar
not specifically required by some specific other part of the
operating system

Q MVhat if the percentage is 99.9999 percent of the
functionality of a Mcrosoft m ddl eware product that is relieg
on by other parts of the operating system is there a limt tg
doing that? Can Mcrosoft nove all of that functionality to
the core?

A. | think that would be inappropriate. Are you using 99. 999
percent to indicate sonme realistic hypothetical?

Q | absolutely am |'mtal king about the distinction betwee
a file called | EXPLORE. EXE, which is 64 kil obytes of code in
relation to the balance of the 24 files that conprise Internet

Expl orer which are multiple megabytes of code?
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And nmy question to you, sir, is: Is it all right
under your view of section 1 for Mcrosoft to mgrate into the
core of the operating systemall of the functionality that the
other files in Internet Explorer provide to Wndows, to W ndoy
Hel p, to the W ndows update facility, to the nmultiple nonitor
support in Wndows, is it all right to mgrate all of that int
the core of the operating system and take out nothing but
| EXPLORE. EXE?

A. No, | don't think it would be all right. And let ne
expl ai n.

There's been much discussion of the 64 kil obyte file
| EXPLORE. EXE in this trial relative to many ot her conponents d
the Internet Explorer Web browser.

I n particular, there's been discussion of the fact
that the binary code for those files, except for |EXPLORE. EXE,
was not renmnoved by Professor Felten fromthe code installed on
t he W ndows operating system And, as |'ve explained, | beliey
that's because Professor Felten's investigation was mainly on
the technical feasibility of respecting the user's choice of
Web browser.

And | think he could have made the further
i nvestigation of now that the Web browsing functionality has
been rempbved from the operating system so that the user's
choice of Web browser is respected, what of the other software

files are no |onger needed?

VS
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He did not have tinme to do that investigation, and he
conformed with Mcrosoft's stated policy on deinstalling
sof tware applications. And that policy is: |If you' re not sur
whi ch of these DLLs may be used by other parts of the operatin
system then | eave themin.

And this is the policy -- even though that could caug
DLLs to be left in even though no other part of the operating
systemis using them

And the M crosoft add/renove procedures of that tine
were not able to identify which other parts -- which other
applications and other parts of the operating system were usin
a particular DLL.

So M crosoft had to adopt this policy that they
recommended to i ndependent software vendors of: \When you

renmove your application, there may be DLLs that your

application depended on. You nmay even have provided those DLL

when you shi pped your application, but if you're not sure
whet her ot her applications m ght also be using them |eave the
in. And so that's what Professor Felten did.

Wth a tool to analyze -- to better analyze the
dependenci es bet ween software nodules, it would have been
possi ble to do a nore accurate job and renove nore of those
DLLs and not conprom se any functionality of the operating
system or of any other m ddl eware product, but Professor Felte

didn't undertake that investigation.

S
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Q Everything you just said about what Professor Felten did
based on your specul ati on because Professor Felten is subject
to a nondi sclosure agreenment with the Antitrust Division of th
Departnent of Justice that prevents himfromtalking to you
about what he did. |Is that correct, sir?

A. Everything |'ve told you -- none of what |'ve told you is
based on what he told nme personally.

Al'l of what |'ve told you is based on nmy caref ul
reading of his testinmony and the appendi x of his testinony andg
both of his cross-exam nations, and fromthat | can understandg
as a conputer scientist what was going on there technically.

Q So you can understand Professor Felten's notivation,
intentions, and tinme constraints based on what you read?

A. Yes. He testified about when he started the technical
experinmental work and what he had to build in that amount of
time.

He testified a | ot about renoving Web browser
functionality, not renoving the software code. He testified
about all the efforts.

When | read the appendix to his witten direct
testinony, he describes what his prototype renoval program
does. And | can see that alnmost all of the things that he had
to inplenment in that prototype renoval programhad to do with
maki ng the operating systemrespect the user's choice of

default browser. And so | can infer fromthat what the primry
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pur pose of his tool was.
Q Look at the second paragraph of section 1 of the
nonsettling states' proposed renmedy, which says: "Wth respect
to the unbound W ndows operating system product that M crosoft
must make available within six nonths of the entry of this
final judgment, Mcrosoft shall make avail able a W ndows
operating system product that permts the renoval of the
M crosoft m ddl eware products identified in definition X1
bel ow. "

Am | correct, sir, that you believe that Mcrosoft c3
conply with that command in this proposed final judgnment by
t aking | arge bl ocks of what used to be Mcrosoft m ddl eware
products and moving themto other parts of the operating syste
and such that they do not disclose APIs to third-party softwar
devel opers?
A. Basically, yes.

| f those blocks were to becone so | arge they
constituted practically the entire Mcrosoft m ddl eware
products | would begin to wonder whether this was an
appropriate way to conply.
Q Is this one of those I-knowit-when-I-see-it tests or do
you have a percentage test that you can give me about how nuch
of any given M crosoft m ddl eware product can be m grated intd
what you call the core of the operating system before M crosof

woul d have vi ol ated section 1?

1N
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A. | have given you a criterion. That is, if there's specifi
functionality in a Mcrosoft m ddl eware product that is needeg
by sone ot her part of the operating systemit would be
perm ssible to mgrate that functionality so long as it did nd
serve as m ddl eware.

Q Have you ever had occasion to read the transcript of the
oral argunment in the Court of Appeals in the first appeal of
this case where Judge Randol ph was tal king about a robot that
could weld and rivet? Have you ever seen that?

A.  No, | have not.

Q  Vhat conceivable benefit is there, Professor Appel, to
having functionality present in Wndows operating systens that
is hidden both fromend users and software devel opers witing
applications on top of Wndows?

A. At this point, you know, this may have to do with a kind ¢
econom ¢ or conpetitive analysis, so | will speculate that it’
related to giving producers of non-M crosoft m ddl ewares an
opportunity to conpete on a level playing field in getting
their m ddl ewares installed by OEMs and distributed in other
ways.

Q And it's your belief that as |l ong as the M crosoft
functionality is present in the operating system and avail abl e
to be called upon by devel opers, other people will not be abl g
to get the sort of distribution that they need?

A. In that case the Mcrosoft m ddl eware is distributed by

—+
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every OEM who woul d distribute the M crosoft operating system
if Mcrosoft requires by license that the OEMs do so, and so
that's a particular kind of distribution channel. But | think
|"d rather not testify in great depth about the econom cs of
di stribution channel s.

Q  Now, when you were deposed on the 13th of March of 2002 yg
had not seen the source code for Wndows XP. That is correct?
A. That is correct. | had -- | believe at that point | had
begun directing an investigation of that source code.

Q So when you told ne, then, that you were making inferences
based on your famliarity with other products in deciding that
t he amount of technical difficulty that would be entailed in
maki ng conponents optionally renmovable fromfive different

W ndows operating systenms, that was correct as of the 13th of
March; correct?

A.  As of the 13th of March | had not personally inspected the
W ndows operating system source code.

Q And even as you sit here today you have not done the sort
of study that you would want to do before you testified under
oath to this court about the cross-dependencies that exist in
W ndows XP between various conponents of the operating systenf
A. That's right. | have not specifically studied cross-
dependenci es of that Kkind.

Q Now, there is a parenthetical that appears in section 1

t hat says that M crosoft has to make an unbound version of the
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operating system from which the binary code for each M crosoft
m ddl ewar e product, including any code providing simlar
functionality that has been included in any other M crosoft
m ddl eware product, may be readily renoved.

Do you see that, sir?
A.  Yes.
Q Now, yesterday afternoon -- and correct nme if | am w ong
because | do not want to m sstate your testinmony -- |
understood you to say that one of Mcrosoft's options would be
to take the code in a Mcrosoft m ddl eware product -- any give
one |like the HTML rendering engine -- and nove it in copies td
ot her M crosoft m ddl eware products. Did | understand you

correctly?

A. If you're characterizing the HTML rendering engine as a
M crosoft m ddl eware product, | would disagree. It's a
conponent. It's a fragment of a M crosoft m ddl eware product.

So could you restate the question?

Q Sure. It's clearly a Mcrosoft m ddl eware product under X
sub I, but it could becone its own M crosoft m ddl eware produd
under --

A.  You nmean it's clearly not a Mcrosoft m ddl eware product?
Q | msspoke. You're right. 1It's clearly not on its own a
M crosoft m ddl eware product under X sub I, but it could be

become one in the future under X sub 2, correct, if it met the

test?

7N
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A. | guess if it met the test of X sub 2 it m ght becone one.
Q And assune for ne for present purposes that it does becone
one, the HTM. rendering engine in Wndows which has its own
code name, is distributed separately and becones a M crosoft
m ddl ewar e product.

|f Mcrosoft then decided to nove copies of that HTM|
rendering engine into the Qutl ook Express e-mail client and
into the Wndows nedia player to show al bum art and vari ous
other things fromthe Internet, wouldn't that violate that
parent hetical in section 17
A. | think the intent of that parenthetical is that in moving
t he binary code, that any binary code providing simlar
functionality to devel opers, that is through APls. |
understand it doesn't say, "including any code providing
simlar functionality to, or through APIs to ISVs." | think
that's the intent of the word "providing."
Q But, sir, you think that the Wndows Help systemis an
application, don't you?
A. | saidit's application |evel software that's
conventionally considered part of the operating system
Q Well, what if the Wndows Help system as application |evel
software is calling upon nultiple Mcrosoft m ddl eware
products, is that code providing simlar functionality to an
application? Does it have to be a third-party application?

A. |I'mnot sure exactly what the context of your question.
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Q I'mjust -- I"'mtrying to make sense of the parenthetica
in section 1 in light of your testinmony that one option
available to Mcrosoft would be to nmove the functionality of
M crosoft m ddl eware products into other M crosoft m ddl eware
products. That's the context.

A.  And your question is?

Q If we agree, for purposes of ny question, that the Help

systemin Wndows XP is an application |evel program

A.  Yeah, but |I'mnot sure that's the same thing as an
application, so let nme give you an exanple of what | nean by
t hat .

There are certain requirenments in the states' renedi€
about the boundaries between applications and the platform
sof t war e.

| don't think the intent is that the Help systemis
consi dered an application, and therefore those disclosures are
not required on Mcrosoft, disclosures of APIs on the boundary
bet ween the -- between the Help system and other parts of the
operating system

| think we are considering the Help system as part of
the M crosoft operating system |If you would like to say that
it's an application --

Q Vhy don't we ook at Exhibit B to your testinony, sir? Dg
you have that up there? Your colored chart.

A. Col ored chart?
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Q It's entitled: Software and Hardware Conponents on a PC.
A.  Yes.

Q Now, as | understand it, the block | abel ed app number 9 irn
yellow is the Wndows Help system for exanple.

A. 1'"msee sonething |ike Notepad. This Exhibit B probably

can't express all of the detailed inter-relationships and

| ayers of a fairly conplex operating system It's meant as an
overvi ew.

Q It's a gross over sinplification, is it not, sir?

A. It's a sinplification. | sinplified it so it could convey

t he general arrangenent of the conponents in an operating
system

| think that if | put every particul ar boundary,
category, and layer to illustrate every possible point about
operating systems, then it would have been i nconprehensi bl e.
Q Wuldn't it have had to have been on a piece of paper the
size of the mall running between the Capitol and the Washi ngtg

monument in order to express all of the relationships in the 3

mllion |lines of code in Wndows XP?

A. | don't know if | can do that cal cul ati on.

Q It would be a very, very large diagram would it not, sir?7
A. It would be a |large diagram

Q Okay. Let's focus on app block 9, which I take it from
being in yellow in the key is both an app, an application, andg

part of the operating system |Is that what you nmeant, sir?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3115
A.  Right.

Q Okay. And there is an APl nunbered 13 which runs between
what you call the operating system kernel and app nunber 9.
A. That's right.
Q And one of the things that you believe Mcrosoft would be
required to disclose under section 4(a) of the nonsettling
states' proposed renedy is the interface between the bl ock apq
9 and the operating systemkernel. |Is that correct?
A. Yes, basically.
Q Now, when you tell the court that the APIs nunbered 13 are
the Wndows APls, that isn't quite right, is it?
A. I n what way do you nean?
Q Well, if I went to a book at Barnes & Noble's or borders,
and there are such books, that describe the Wndows 32 APl set
that would list a bunch of APIs of which the ones nunbered 13
here woul d conprise roughly 2 percent. |s that correct?
A.  Yes. | guess -- one every the many things that | didn't
show in this diagram for the purpose of keeping it to an
overview is the what we call the library liar inplenmented by
DLLs that provide APl -- provide platform services. W could
say that -- I'mtrying to figure out how to explain this in a
way that doesn't add need | ess answer of conplexity because
it's a conplex issue. RPTR S NOTE ampunts RPTR S NOTE

The W ndows -- the Wn32 APl set is what | would put

bet ween the core operating system which includes many of the
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DLLs in the system 32 folder. And the core operating system
conpri ses, the operating system kernel and sone |ibrary
functionality. And that library functionality m ght be betwee
the API | ayered 13 and the box | ayered 14.
Q But there are also interfaces, are there not, sir, betweer
t he box | abel ed 14 which says operating system kernel and al
of the DLLs or dynamc /KALlIy linked libraries that you are nd
telling me are part of the core operating situation tell?

A. There is an interface there, the kernel interface. | t

m ght be nore better classified as an A B |, an application

bi nary interface, and an application programrer interface.

But, yeah, there would be internal interfaces.

Q So, this diagramis incorrect to the extent that the API
numbered 13 really doesn't belong sitting right on top of the
operating system kernel, it ought to be sitting on top of
roughly 5,000 DLs that sit on top of the operating system
kernel that thenselves expose APIs to what you call m ddl eware€
in applications; is that correct, sir?

A. | would say that the -- at the level of detail of this

di agram those DLLs would be in the box | abeled 14 which is wh
it's a fairly big box as drawn on this diagram

Q Well, you didn't see fit, did you, sir, to explain to the
court that when you | abeled this box "operating system kernel ,|"
you didn't nmean that. You didn't nmean just the kernel of the

operating system you nmeant a nuch, nuch bigger bl ock of code
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conpri sed of thousands of different files, all of which expose
APl's both to what you call m ddl eware and to applications?

A. But | think if | -- that just reinforces nmy point; that of
t he thousands of DLLs you're talking about, ny point in
appendix C -- right -- the block |abeled 14 | abel ed "operati ng

system kernel ," if we talk also about the thousands of DLLs of
the Mcrosoft core operating system 1've drawn lots of little
dotted lines in the blocks 14, those are internal APIs. And
t hose t housands of DLLs thensel ves contain internal DLLs, API

And the point that I'"'mtrying to make -- that | was

n

making in nmy direct testinmony with respect to these figures i
that the states' remedy does not require the disclosure of
t hese internal APIs.

So if you're saying that there are thousands of other
t hi ngs, these DLLs, in which the internal APIs also need not L
di scl osed by the states' renmedy, then | will agree with you
Q Let's be clear here, Professor Appel.

Your testinmony is not tal king about, as you said to n
in your deposition, cutting up the core, you are talking about
in Exhibit C cutting of the kernel; right? 1Isn't that what
your direct testinmony says?

A. M testinobny was that the states' remedy would not require
cutting up the kernel.
Q That's correct.

A. And that is entirely true.

n

e
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Q Okay?

THE COURT: Wait a mnute. |If you both talk we are
not going have a record and |'mnot going to be able to keep
track. Keep in mnd this is for nmy benefit.

MR. HOLLEY: | apol ogi ze.

THE COURT: It's not a private conversation.

A. The W ndows core operating system conprises the kernel and
these library DLLs. And one way | think that the states’
remedy is not unduly burdensone on Mcrosoft is that it does
not require the disclosure of all of the internal APlIs of theg
conponents; not -- so the states' remedy does not require the
di scl osure of internal APIs in the kernel and the states’
remedy does not require disclosure of internal APlIs of al

t hese ot her conponents.

And nmy estimate of those 39 mllion |lines of source
code, | would estimate that perhaps a quarter of those |lines g
code are the source code just for these internal APlIs, these
boundari es between internal conponents of the Mcrosoft core
operating system and an internal conponents of M crosoft
m ddl eware products. And the states' renmedy requires the
di scl osure of none of these internal APlIs. That was the point
that | was trying to make in ny testinmony with respect to thes
two di agrans.

Q So on reflection, sir, in order to be accurate, if you hag

it to do over again, you would scratch out the word "kernel" @
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both Exhibits B and C and wite "core operating system" |Is
t hat your testinmony?
A. Wth respect to this point, yes.
Q. Now, let's | ook back at Defendant's Exhibit 1447, which is
the list of the files that appear in these system 32
subdi rectory of the Wndows directory.

How many of these files are part of what we are now
calling the core operating system of Wndows XP as to which yd

say there is no section 4 obligation to disclose interfaces?

A. 1 don't think I can go through this list and based on thes
file names tell you exactly what's what. | am not prepared tg
do that.

Q. Now, if you | ook back at Exhibit B, sir, of your testinony.

If I"mstanding in the aisle at Barnes & Noble's | ooking at
this book we were tal king about earlier about the 32 bit of

W ndows APl set. Among those APIs will be the ones listed in
t he box nunmbered 2, 7 and 8; is that correct?

A.  1'"mnot sure which book you're referring to.

Q Well, have you ever seen a book, sir, which describes al
of the Wndows 32 bit APIs?

A. I'mnot sure |'ve seen a book. | tend to read this kind g
thing on line. | think we could refer to 13 as the W ndows
core I AP set, and clearly the states' renmedy tal ks about the
interfaces between -- that M crosoft m ddl eware products

exposed to their applications, such as line 7, and the APl ths




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3120

t he underlying operating system exposes to m ddl eware
applications.
Q Soif we're relabeling the operating system kernel as "cor
operating system™ it is not your testinony, is it, sir, that
the only things conprised within the 32 bit Wndows APl set ar
in the block nunmbered 13?
A.  Box number 13 is the core APl set. And it's -- | guess wg
can say that of all the APIs that |I'm aware of that M crosoft
docunments, sonme are the device driver APIs in box 15, and we
certainly know which ones those are. It's very easy to
di sti ngui sh what the device driver API. Sonme are the APIs
exported by Wndows nedia player, and we can certainly identif
what those are.

Sone are the APlIs exported by the specific other
M crosoft m ddl eware products, and we can certainly identify
each one of those.

And perhaps the remainder are the ones in box -- in
line 13.
Q But Mcrosoft, in pronoting its operating system platform
to devel opers, draws no distinction, for exanple, between API S
exposed by what you're now calling the core operating system
and APls made avail able to devel opers by things that you choos
to call mddleware; isn't that right?
A. Yes. That failure to make a distinction in Mcrosoft's

docunmentation is a form of binding the m ddleware to the
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operating system It's not a formthat will be regul ated by
the states' remedy, but it is related.
Q Those things that the states choose to call m ddl eware
M crosoft promptes to devel opers as integral functionality thg
devel opers can call upon when buil di ng W ndows applications;
correct?
A. That may well be true.
Q Now, have you considered the application of paragraph 4(a)
l[ittle Roman two? And maybe you should go there. We can | ook
at it now.
A.  Yes.
Q Wiich tal ks about disclosing the APIs technical informatid
and communi cations interfaces that M crosoft enploys to
enabl e -- maybe we should | ook at sub 1 first.

Each M crosoft application to interoperate with
M crosoft platformsoftware installed on the same conputer.

Do you interpret the phrase "each M crosoft
application" to refer to what you call application |evel
progranms in W ndows operating systens?
A. No, | don't.
Q And why don't you, sir? Aren't they M crosoft
applications? | guess they m ght be considered M crosoft
applications.
A. That's not how |I've been interpreting this sentence.

~

Q It's certainly a plausible interpretation, is it not, sir?”

1
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A. It's a plausible interpretation, and in fact it's a
technically reasonable interpretation.

Q If that interpretation is the correct one, then, isn't it
wrong to say that M crosoft would have no obligation under
section 4(a) to disclose interfaces inside what you call the

core operating systenf

A. | guess if the interpretation of "application" included the

Hel p system then the interface between the Help system and

ot her parts of the core operating system would need to be

di scl osed. But, as | said, that had not been ny interpretatian

of M crosoft application.
Q And wouldn't it extend nuch nore broadly than just the Hel
syst enr

Woul dn't it apply to everything outside the kernel
based on your testinony that we | ooked at yesterday that
everything outside the kernel is a species of application?

A. | didn't say that. | said application [evel. And what |

meant by that is that it happens to run in an unprivil eged node

on the hardware where it doesn't get carte blanche to access
every hardware device and those accesses nust be nedi ated

t hrough the operating system This is what | referred to in n
direct testimny as a useful rule of thunb.

Q Yes. And I'mtrying to apply that useful rule of thunmb tad
section 4(a) little Roman 1.

| f one plausible reading of this is that references t

'y
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M crosoft applications refer not only to things |Iike Wrd and
Power Poi nt and Age of Enpires, but also apply to application
| evel prograns in the operating system that would include
everything outside the kernel, would it not?
A. | don't think so.

| think that, you know, something like the Help syste
whi ch the user can directly execute and interoperate with may
have a different -- there are other things, such as libraries,
which certainly don't constitute conpl ete applications and
whi ch are used only, you know, as parts of applications.

Not every interface between such libraries would needg
to be disclosed, these would remain internal interfaces that

M crosoft is not under obligation to disclose under the stateg

remedy.

There's a difference between an application and a
chunk of library service code that may be useful to
applications. It may be true that that chunk of l|ibrary

service code runs in unprivileged node. So, follow ng ny
useful rule of thunmb, it's nore at the application |Ievel than
at the kernel level and so that neans it can be a conponent of
an application. But | wouldn't say that it's an application.
So, let me continue here and point out in section 2,
we tal k about each M crosoft m ddl eware product. That's a
fairly large chunk. And so section 2 draws a boundary around

the entire Mcrosoft m ddl eware product and says that at that
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ext ernal boundary the APIs need to be disclosed.

Section 4(a)2 doesn't say "each fragnment of each
M crosoft m ddl eware product.” It doesn't say "each piec
M crosoft m ddl eware."” Okay? And although in section 4(

the word "application" is not capitalized, so | understan

e of
a)l

d

there's no definition for it, I think we can all understand

t hat an application is a conplete product. |It's not a pr
in the sense of what's, you know, individually sold at re
it's a conplete set of coherent functionality. [It's not
fragment that can, such as a library, that can be used in
construction of an application.
Q Do you have your deposition in front of you?
A.  Yes.
Q Can you |l ook at page 16, please?
THE COURT: Is that the first or second one?
MR. HOLLEY: The first one, Your Honor.
BY MR. HOLLEY:
Q Starting at line 19, Professor Appel, your answer is
follows, is it not?
"So that's the purpose of an operating system
roughly speaki ng, nost other things are applications.”
You said that, didn't you?
A. Right. So let me give you an anal ogy.
If | said that nmost things that | see out there

street are cars and you point to a tire and say, "Is that

oduct
tail,
j ust

t he

as

And

on th

a
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car?" | would say, "No. 1It's a conponent of a car."”
Most of those application level libraries are, in
fact, useable by applications and in applications and, you

know, an application is not the same as any i ndividual

fragment.
Q Okay. Well, I"'m happy to go back to Defendant's Exhibit
1447 and have you tell me -- give me any exanple of what you

think is an application whose interfaces would have to be
exposed under section 4(a) little Roman 1 of the nonsettling
states' proposal.

And | would direct your attention, if it assists you,

to any of the executable files, approximtely 300 of them al
of which under the heading type say: Application.
A. First of all, | would say that the typical kind of APl thg
we're tal king about here in section 4(a)l, the kind of APl by
whi ch an application interoperates with the Mcrosoft platforn
software is not an APl exposed by the application to serve as
platform for sonmething else, then it would be m ddl ewar e.

It's a platformexposed by the platform-- excuse
me -- it's an APl exposed by the platform software through
whi ch the application itself can get services.

So, it's really not asking the right question to say,
"Of these things, some of which may be applications, which of
their APls need to be exposed?”

The point is that these applications call upon

1t

>
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services fromthe underlying platform software, the operating
system and the m ddl eware. And to the extent that the

M crosoft applications can receive services fromthe operating
system then non-M crosoft applications ought to be able to
receive simlar services, the same services fromthe operating
system

And the APlIs that M crosoft applications use to get
t hose services need to be disclosed and docunented so that
devel opers of non-M crosoft applications can use those.

So, section 4(a)l is not really about APIs that m ght
be exposed by applications, it's about APlIs that applications
use.

Q | couldn't agree with you nore. And let me ask nmy questi g
agai n.

Of the 300 executable files, approximtely, that
appear in Wndows system 32, in Wndows XP Professional, how
many of them are subject to the disclosure obligations of
section 4(a) little Roman 1 such that M crosoft would be
required to expose the interfaces between these files and | owe
| evel s of the operating systenf
A. | have not studied these files specifically or -- nor can
infer exactly always what these files are fromtheir nanmes in
three-word summary. So | don't think 1"l be able to answer
t hat question right now.

Q  Conceivably the answer to ny question, given the plausible
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readi ng of section 4(a)l, is every interface between every oneg
of the 300 files listed as applications here and the bal ance ¢
t he operating system |Is that right, sir?

A. | guess it's possibly conceivable, but I think the fact
that the word "application" is printed here in the docunment i s
just a consequence of the fact that the name of the file ends
with dot XE. And | don't think that that's a particular
criterion for whether this is a part of the core M crosoft
operating system or not.

It's certainly the case that there are dot XE files

that | consider part of the core operating system but | can't
go through this list and categorize each one and -- so |I'm not
going to do that.
Q | appreciate that, sir. Put yourself in the position of
James Allchin, the senior vice president for Wndows at the
M crosoft Corporation, when section 1 and section 4(a) cone
into operation.

| take it fromyour testinony that he won't be able t
rely on the notion that something is called an application in
t he system 32 subdirectory of the Wndows directory in
determ ning how to conply with the nonsettling states' propose
remedy, because sonetines that m ght |lead himto the wrong
answer .

A. | have no confidence -- in general, it's a good rule. |

woul d not rely on the particular name of the file to make that
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di stinction. That is right.

Q Nowit's your belief, is it not, sir -- returning to
section 1. In the first iteration of the so-called unbound
versions of Wndows that we tal ked about yesterday, M crosoft
woul d only have to make the conponents listed in 22 X1 that
definition of m ddl eware optionally renovabl e.

A. That's my understanding.

Q And then in any subsequent unbound version the 22 X2
definition of m ddl eware gets kicked in and it's both the
listed categories in 22 X1 and the 22 X2 definition that
determ nes what has to be nade optionally renovable. 1Is that
right, sir?

A. | don't specifically see the words "any subsequent unbound
operating system" but that's basically ny belief.

Q And what -- is that based on your reading of section 1 or

based on sonmething that you have been tol d?

A. | guess it's based on ny reading of section 1 where it
says, "distributes beginning six nonths after." So,
presumably -- so what you said is approximtely correct and

substantially correct.

If Mcrosoft releases an operating system nore than
six nmonths after the date of judgnent, then it nust make all d
the m ddl ewares in both parts of definition X renmpvable.
Q Now, let's look at the basic prohibition of section 1. It

says: "Mcrosoft shall not, in any Wndows operating system
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product, excluding Wndows 98 and W ndows 98 SE, it distribute
begi nning six nonths after the date of entry of this final
j udgment . "

Now let's stop there. That can't sensibly mean any
operating systemthat Mcrosoft starts for the very first ting
to distribute six nonths after the date of entry of this final
j udgnent, or otherw se the words "excluding Wndows 98 and
W ndows 98 SE" are pure surplusage; correct?

A. Yes, | think I would agree with you.

Q So the prohibition is that Mcrosoft shall not in any

exi sting operating systemthat it distributes begi nning six
nont hs after the date of entry of this final judgnment bind any
M crosoft m ddl eware product to the W ndows operating system
unl ess M crosoft also has available to the |licensee an unboung
ver si on.

Am | correct that this prohibition is unaffected by
t he second paragraph of section 1?

A. It appears to be the case.

Q And Mcrosoft m ddl eware product, as used in this basic
prohibition, is both 22 X1 and 22 X2; is that correct, sir?
A.  Yes.

Q Now, yesterday we tal ked about all of the different
configurations that would be in any given unbound version of
W ndows. Do you recall that, sir?

A. Yes.

S
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Q And it is your belief that M crosoft would not be obligate
under section 1 to test every conceivable pernmutation and
combi nati on of those different configurations that would resul
fromrenoving what were called Mcrosoft m ddl eware products
fromthe unbound version of W ndows XP?

A. It's ny belief that Mcrosoft's obligation is to do
sufficient testing to assure that the different perm ssible
configurations of the operating systemwork well to the sanme
extent that M crosoft does sufficient testing to ensure that
the different configurations of the operating systens that it
already sells or that it would sell as the bound version would
wor k wel | .

And 1've expl ai ned, at present and in any conceivabl g
future, Mcrosoft can't test every possible configuration of
its operating system product, whether that's the bound version
or the unbound version, because even the bound version has man
different configurations that the OEMs can choose with respect
to which hardware device drivers are installed and so on.

So what M crosoft does in testing the bound version
to choose a representative sanple of configurations to test,
and in that way, based on engi neering judgnent, M crosoft has
assurance that it's products work well.

And the same kind of procedure could be foll owed by
M crosoft to ensure that it's unbound version would work well

in any configuration; that it should devote the sane |evel of




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3131

attention or achieve the same | evel of assurance that the
different configurations of its unbound version work well as i
does for the different configurations of its unbound version.
But in neither case would that be done by installing every
possi bl e one of the two to the end configurations and testing
t hat configuration.
Q | thought you told ne yesterday that you were basically
ignorant of the way in which Mcrosoft tests its operating
systens?
A. | said |l don't know in detail the procedures it uses. But
since | know it would be inpossible to test the operating
systemin every possible configuration of device drivers that
M crosoft currently supplies, then it nust be based on sone
engi neering judgnment of sonme other method of testing.
Q Well, you're famliar with the concept of beta testing, ar
you not, sir?
A.  Yes.
Q And one of the things that Mcrosoft does is, in addition
toits 5 mllion hours of internal testing, is to send a new
operating systemout to beta test it with as many different
har dware configurations as it can to see whether bugs conme up;
right?
A.  Right.

And let's assunme that there are 30 different device

drivers that one could install in a Mcrosoft operating systen

—+
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which | think is a conservative assunption, then there would
be, let's say, a billion different hardware configurations thg
one could run the M crosoft operating system on.

And | doubt that in the beta testing that M crosoft
does it makes sure that every one of those billion possible
configurations is tested. So, in fact the beta testing is als
an exanple of a representative sanple of hardware
configurations.

Q There is a material difference, is there not, between
testing an operating systemthat is for the nost part stable
and consi stent and has an Lexmark printer driver as opposed tg
a Hewl ett-Packard printer driver than the sort of ala carte
operating systemthat you are tal king about. You will admt
that there is a totally different sort of testing burden;
right?

A. First of all, they are not just different printer drivers,
t here are many ot her kinds of devices.

Second of all, as | explained, |I believe, that when
you run the M crosoft operating system-- when a user runs the
M crosoft operating system-- and, of course, it's the user
experience that you want to make sure is free from bugs -- the
user will usually do so with sone conbi nation of application
| evel software.

And so M crosoft presumably has some testing

met hodol ogy, including beta test, by which representative

1
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conmbi nati ons of the application Ievel software is also tested
running on the Mcrosoft operating system platform

And the application software is very varied, probably
much more so even than the device drivers. So, once again,
it's mathematically inpossible to test every possible
configuration, you know, within the age of the universe, so
M crosoft tests a representative sanmple of configurations.
Q Now, you just used the phrase in that answer "application
| evel software" as a synonym for "application,” didn't you? (
did you nmean sonet hi ng el se?
A. | may have nmeant application |evel software.
Q Okay. And by using the phrase "application |evel

software,” did you nean to suggest that M crosoft ships its
operating systenms with different applications |ike Wrd and
Power Poi nt and Excel or did you mean M crosoft ships its
operating systenms with different application |evel software of
the sort that we were | ooking at in Defendant's Exhibit 14477
A. | nmeant neither. | meant that a user who purchases or whd
beta tests the Mcrosoft operating systemw ||l purchase
applications fromindependent software vendors, sone of those
70,000 applications that the trial court referred to, and try
out the Mcrosoft application. The beta tester will test the
M crosoft operating system and the user will attenpt to use th

M crosoft operating systemw th some conbination of the 70, 00Q

i ndependent | y-devel oped applications for the M crosoft
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operating system product.

And the thing about an operating systemis that its
job is to support those applications so that if those
applications can cause the operating systemto crash or to hay
ot her problenms, then that's a problemthat M crosoft wants to
di scover during tests.

Now, M crosoft probably can't go out and purchase ead
of those 70,000 applications to test whether they run well on
its operating system but | imagine it purchases sonme of them

And M crosoft certainly can't test every conbination
of those 70,000 applications because there would be
two-to-the-70,000 of them which is a nunber |arger than the
number of atoms in the universe, but Mcrosoft can test a
representative sanple of those applications on its operating
system

And |I'm sure that it nust do that in order to make
sure that its operating systemis doing its main job, which ig
to provide a platform for those applications.

And nmy point is that those applications are quite
varied, and M crosoft can't test every conbination of them |
has to choose a representative sanple and use other testing an
engi neeri ng net hodol ogy.

Q And if it is hellishly conplex, time-consum ng and
expensive to support all of those 70,000 applications, it woul

only beconme exponentially nore difficult if Wndows was no

—+
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| onger a stable and consi stent operating system but was instes
under section 1 of the nonsettling states' proposed renmedy, a
nmoving target from which any of a long list of M crosoft

m ddl eware products in any combination could be renmoved at the
behest of any OEM s that not right, sir?

A. That is not right. You used exponential and that's a
technical term It refers to the mathematical degree of
increase in the difficulty. |1 do not believe it would be

exponentially nmore difficult.

Yes, it will add sonme to the testing burden that
M crosoft has. Mcrosoft will need to do sonmewhat nore testin
to support the bound and the unbound version of the operating
systemthan it does to support just the bound version.
Q So wll it go --
A. It's not the case that there will be no cost to M crosoft
in providing the unbound version of the operating system
Q WII the internal test tine go from5 mllion person hours

to 20 mllion person hours, to 100 mllion person hours, to
1, 000 person hours? Do you know?
A.  No, | don't know.

THE COURT: At one point you tal ked about 70, 000
applications and you, | believe, nentioned a nane. The court
reporter didn't pick it up.

THE W TNESS: A nane?

THE COURT: It sounded |ike a nane.

1d
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THE WTNESS: | referred to the 70,000 applications

menti oned in Judge Jackson's finding of fact.
THE COURT: Okay. | didn't hear what the word was. |
sounded |i ke a nane.
THE W TNESS: | may have said trial court.
THE COURT: Trial court. He's changing his paper.
OCkay. AlIl right. He's ready. Go ahead.
BY MR. HOLLEY:
Q Now, Professor Appel, it is your belief that if a
third-party application, one of these 70,000 applications that
Judge Jackson found existed calls upon a specific Mcrosoft
m ddl ewar e product under section 1 and that M crosoft
m ddl eware product is renmoved by an OEM or a third-party
| i censee and no substitute is put in its place, then M crosoft
is not responsible for the consequences of what happens to the
application; is that right?
A.  VWhen an application attenpts to use functionality that's
been rempbved, M crosoft is not responsible for supporting the
renoved functionality.
So some of the functionality relied upon by some of
t hose applications may be removed by the OEM that's right.
Q Have you determ ned how many of those 70,000 applications
will crash if any one of the |listed Mcrosoft m ddl eware
products in 22 X1 is renoved?

A. No, | haven't.
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Q If athird-party application calls upon APls exposed by a
M crosoft m ddl eware product and an OEM or a third-party

i censee replaces that M crosoft m ddl eware product with a
defective substitute, what happens?

A.  You're suggesting that an application would call upon an
APl that is supported by a substitute m ddl eware product that
doesn't work as well?

Q That's correct.

A. Then the performance of that application will suffer.

Q How many independent software vendors have you talked to
since you were retained by the nonsettling states to get their
views concerning the situation that would be created by
allowing every OCEMin the world to renove different

combi nati ons of M crosoft m ddl eware products that expose API S
to third-party products?

A. | don't recall specifically posing that question to them

| have not talked to very many independent software vendors
about this kind of issue.

Q If an OEMor a third-party licensee under section 1 renove
| nternet Explorer, whatever we decide that is in the end, fron
W ndows XP and replaced it with Netscape Navigator, it's your
understandi ng that there are applications that call upon APlIs
exposed by Internet Explorer and that will not run on Netscape
Navi gator; is that right?

A. It is currently the case, | believe, that Netscape
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Navi gat or does not support all of the same APlIs that Internet
Expl orer supports.

However, | believe that were the states' renmedy to gd
into effect there m ght be an incentive for non-M crosoft
browser devel opers to nake their browsers support some of thos
same APl s because there would be an opportunity for themto
have their browser substituted in this way and used as a
pl atform
Q How would the creation of perfect replicas of conponents ¢
W ndows | ead to greater conpetition in the market for

| ntel -conpati ble PC operating systens?

A. | can expl ain.
First of all, I think perfect replicais not really
relevant. |If we have a non-M crosoft m ddl eware product that

can support many of the sanme APIs as a Mcrosoft m ddl eware
product, it m ght have additional kinds of functionality in
ot her ways.

First of all, it m ght support other APlIs, innovative
new APls, so that it could support many of the existing
applications for Mcrosoft m ddl eware products but it could
support new kinds of applications. It m ght support those san
APls in a nmore efficient or effective way. So | think there is
| ots of room for innovation.

The fact that another m ddl eware product supports son

of the Mcrosoft APIs certainly doesn't nmean that that's all

e

e

—+




o 00 b~ W

\l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3139

does.
Q Well, in the current state of the world, there is all sort
of room for innovation, isn't there, because devel opers of
non- M crosoft m ddl eware products can call upon as nuch or as
little functionality of something |like Internet Explorer as
t hey want ?
A. The point is, | think, that devel opers of non-M crosoft
m ddl eware products may have in certain ways been excluded fra
the market in ways that |I'm not expert about, and so -- and in
order to give non-M crosoft m ddl eware products an opportunity
to conpete as platformsoftware, they mght |like to support
some of the same applications that are interoperable with
M crosoft platformsoftware. So the states' renmedy is
attenpting to do that.
Q Doesn't it have sort of a blinkered focus?

| mean, what about all of the devel opers of M crosoft
m ddl ewar e products -- excuse ne -- of non-Mcrosoft m ddl ewar
products, such as Real Networks with its Real One Pl ayer, or
vari ous other conpanies who elect to call upon Internet
Expl orer because they don't want to do the work necessary to
create their own HTM. rendering engi ne?

In making life easier for Netscape Navigator aren't
you hurting those peopl e?
A. | believe that an OEM who is trying to sell conputers wll

try to sell conputers in such a way that sonebody wants to buy
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them And, therefore, | think in the case, for exanple, of
HTM. rendering, the OEMis likely, instead of just to renove
HTM. rendering, to either leave it in or replace it. This is
giving options to the OEM But | doubt that there are OEMs wh
wi || choose unprofitable options.

Q You think it's very unlikely that any OEMis going to
renove Internet Explorer from Wndows if it knows that the reg
medi a pl ayer called Internet Explorer, don't you?

A. | think that if -- if there started to be other browsers
t hat supported many of the same APlIs as M crosoft |nternet
Explorer -- not necessarily all of them-- and if those becane
established in the market, and I think I'"'ma little bit beyong
nmy techni cal expertise, that Real Network m ght either target t
t he APl supported in common by different browsers or target
variously to the APls supported by different browsers.

There are lots of technical options open to
Real Net works and to the OEMs and to the independent browser
devel opers.

Q But let's focus on the current state of the world.

Let's say that this docunment gets signed on Tuesday d
next week, which is highly unlikely, but let's assume that for
pur poses of this question, and then six nonths |ater section 1
comes into effect.

By that point in time, Real Networks has al ready

witten its software to rely on IE, and | think you told ne

|
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earlier that as far as you understand there is no other Wb
browser in the world that can substitute for all of the
functionality of Internet Explorer.

So in those circunstances, if an OEM | i ke Dell deci de
to renove Internet Explorer under section 1, Real Networks woul
be in a world of hurt; is that correct?

A. | think what would be a path to the end result of having
multiple mddl eware platforms is that once this goes into
effect, not six nonths after but on the day of, there would be
an incentive for the devel opers of other browsing software to
begi n supporting some of the sane APIs to provide the sane

ki nds of services to their applications as are now provi ded by
| nt er net Expl orer.

Ri ght now, there's less incentive for themto do that
because they don't have a distribution path, and I won't, you
note, get further than that because | think this is beyond the
scope of my testinony.

But begi nning on the date of the judgnent, there is
the incentive for that software devel opment by different
br owser conpanies. And because they know that now t he OEMs
will be able to substitute their browser for the M crosoft
browser, provided that their browser is conpetitive and that
will be the OEMs' market decision to nmake.

Q. On June 21 of 1995, at a neeting in Muntain View,

California, Mcrosoft told Netscape that it was devel opi ng
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platform | evel Web browsing software which would expose its
functionality to third-party products. That was al nost seven
years ago.

What is your understandi ng of what Netscape has been
doing since then to try to conply with the same progranmm ng
model ?

Why does the incentive only begin when section 1
becones effective?

A. First of all, | cannot, you know, judge anything that you
say about what M crosoft told Netscape at a given period of
time. | have not followed that.

Wiy is it that Netscape m ght not provide all of the
same APls as Internet Explorer? WeIlIl, some of the platform
functionality by which Internet Explorer supports things are
not di scl osed and docunmented, so it's difficult for Mcrosoft
to find out exactly what -- for Netscape to find out exactly
what I nternet Explorer is providing.

Sonme of the ways in which Internet Explorer supports
applications are not portable or not safe and so Netscape may
choose not to interoperate in that way. So there may be many
reasons related partly to |l ack of disclosure that this judgmern
is attenpting to renedy that M crosoft has not done that.

And finally, in recent years, there may be a | ack of
incentive to do a | ot of devel opnent in the Netscape browser

because of market and distribution issues that | will only

—+



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3143

specul ate on.

Q Netscape is owned by AOL Tine Warner, one of the | argest
corporations in the world; is that correct?

A. | believe that's correct.

Q And AOL Tinme Warner anong its many, many assets owns AQL,
the |l argest on-line service provider in the world, by a very
substantial margin; is that correct?

A. |I'mnot sure, but it may be correct.

Q And if AOL Tinme Warner chose to distribute Netscape

Navi gator to each and every one of its 38 mlIlion subscribers,
it can do that tonorrow, can it not?

A. | think if it did that, then it's browser would still be
installed on fewer desktops than the M crosoft Internet

Expl orer browser is because M crosoft requires every one of th
W ndows operating system desktop licensees to have that browse
on it.

Q  How many devel opers -- excuse ne. How many platfornms in
your installed base do you need before you can attract

devel opers? More than 38 mllion?

A. 1 don't think I can answer that kind of question. | think
it's beyond ny expertise.

Q Well, Palmdoesn't have 38 mlIlion users and yet it has a
| ot of devel opers. You would agree with that, would you not,
Pr of essor Appel ?

MR. HODGES: Objection, Your Honor. W are now
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getting into the issues of econom cs and distribution. This i|s
not within the scope of direct testinony.

THE COURT: All right. If he's not in a position to
answer, then | will sustain it.

MR. HOLLEY: Your Honor, then |I would nove to strike
his testimony about distribution obstacles. He either knows
about distribution of software or he doesn't. He's the one who
opened the door to this line of questioning, Your Honor.

MR. HODGES: He was questioned on that, Your Honor. |l
don't believe that's true. |If the |ast few questions about haw
big is AOL and could they devel op and distribute is what
M. Holley is speaking about, then | don't disagree with that.

THE COURT: Is that what you're tal king about or are
you tal ki ng about some ot her answer?

MR. HOLLEY: |1'mtal king about an answer he gave about

t he reasons why Netscape over the |ast seven years has not
emul ated M crosoft's model with Internet Explorer. And I
understood himto say that they didn't have an incentive to dd
so because they didn't have distribution channels, and | was
just respondi ng, Your Honor, to that assertion.

THE COURT: | think he had sonme caveats around that,
however, in giving his answer. | think we are getting sonmewhg
afi el d.

It al so seems to me is about time to break for |unch.

Let me break at this point. W wll see you back at 2:00

1t




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 3145

o' cl ock.

(Morni ng Proceedi ngs concluded at 12:58 p.m)
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