
Inte
lle

ctual prope
rty law

 for softw
are

•
principle

s

•
pa
te
nts, copy

righ
ts, tra

d
e
m
a
rks, tra

d
e
 se

cre
ts

•
som

e
 pa

te
nt ca

se
s

•
softw

a
re
 copy

righ
t

•
G
PL
, ope

n source
 lice

nse
s

•
D
M
C
A
 a
nd
 som

e
 te

st ca
se
s

•
d
iscla

im
e
r

–
an enorm

ous topic

–
IA

N
A

L

Pate
nts vs

copyrigh
ts

•
U
S
 C
onstitution, A

rticle
 1
, S

e
ction 8

:

•
"T
h
e
 C
ongre

ss sh
a
ll h

a
ve
 Pow

e
r ...

T
o prom

ote
 th

e
 Progre

ss of S
cie

nce
 a
nd
 use

ful A
rts, b

y
 

se
curing for lim

ite
d
 T
im
e
s to A

uth
ors a

nd
 Inve

ntors th
e
 

e
x
clusive

 R
igh

t to th
e
ir re

spe
ctive

 W
ritings a

nd
 D
iscove

rie
s; 

•
copy

righ
t prote

cts e
x
pre

ssion b
ut not id

e
a

–
you can't copy m

y program

–
b

ut you can im
ple

m
e
nt th

e
 sam

e
 id

e
a in som

e
 d

iffe
re

nt form

•
pa
te
nt prote

cts a
n id

e
a

–
you can't use

 m
y pate

nte
d

 id
e
a

–
b

ut you can ach
ie

ve
 th

e
 sam

e
 e

ffe
ct in a d

iffe
re

nt w
ay

•
th
e
 m
e
a
ning of "d

iffe
re
nt" is N

O
T
 usua

lly
 cle

a
r



B
asic inte

lle
ctual prope

rty m
e
ch

anism
s

•
pa
te
nt

–
grante

d
 for use

ful proce
sse

s, m
ach

ine
s, article

s of m
anufacture

,
and

 
com

positions of m
atte

r (also d
e
sign pate

nts and
 plant pate

nts)

–
provid

e
s e

x
clusive

 righ
ts to m

ake
, use

, im
port, sell

–
for 2

0
 ye

ars

•
copy

righ
t

–
w

orks of auth
orsh

ip, such
 as w

ritings, m
usic and

 w
orks of art th

at h
ave

 
b

e
e
n tangib

ly e
x

pre
sse

d

–
prote

ction for life
 of auth

or plus 7
0

 ye
ars

–
d

o not h
ave

 to b
e
 re

giste
re

d

•
tra

d
e
m
a
rk

–
w

ord
s, nam

e
s, sym

b
ols, sound

s, or colors th
at d

istinguish
 good

s and
 

se
rvice

s

–
can b

e
 rene

w
e
d

 as long as in use

•
tra

d
e
 se

cre
t

–
non-d

isclosure
 and

 non-com
pe

te
 agre

e
m

e
nts, e

tc.

–
not prote

cte
d

 against re
ve

rse
 e

ngine
e
ring (prob

ab
ly)

–
prote

cte
d

 only if it re
ally stays se

cre
t

S
oftw

are
 &

 b
usine

ss m
e
th

od
 pate

nts

•
pa
te
nts tra

d
itiona

lly
 for d

e
vice

s a
nd
 proce

sse
s

•
pa
te
nts h

a
ve
 com

m
e
rcia

l va
lue

–
cross-lice

nsing
–

righ
t to ge

t royaltie
s from

 oth
e
rs

–
righ

t to ex
clud

e
 oth

e
rs from

 practicing your invention
–

righ
t to ge

t d
am

age
s from

 infringe
rs

•
softw

a
re
 pa

te
nts d

a
te
 from

 e
a
rly

 1
9
7
0
s

•
b
usine

ss m
e
th
od
 pa

te
nts from

 la
te
 1
9
9
0
s 

•
m
uch

 curre
nt d

ispute
–

are
 softw

are
 &

 b
usine

ss m
eth

od
 pate

nts "ob
vious"? 

–
is th

e
 se

arch
 for prior art good

 e
nough

?
–

sh
ould

 softw
are

 b
e
 pate

ntab
le

?
in K

S
R

 v T
e
le

fle
x

, S
upre

m
e
 C

ourt raise
s stand

ard
 of "ob

viousne
ss" (4

/3
0

/0
7

) 

–
sh

ould
 b

usine
ss m

e
th

od
s b

e
 pate

ntab
le?

B
ilski

(10
/3

0
/0

8
) m

ake
s such

 pate
nts h

ard
e
r; S

upre
m

e
 C

ourt h
asn't rule

d
 ye

t

•
pre

d
iction: m

ore
 d
ispute

 in th
e
 future

–
d

iffe
re

nt answ
e
rs in d

iffe
re

nt place
s



S
om

e
 notab

le
 softw

are
 pate

nts

•
R
S
A
 pub

lic ke
y
 e
ncry

ption (now
 e
x
pire

d
)

•
L
e
m
pe
l Z

iv
com

pre
ssion (G

IF
, gzip)

•
M
P3

•
F
A
T
 file

 sy
ste

m

•
re
ve
rse

 a
uction online

•
1
-
click sh

opping

•
J
PE
G
 (cla

im
e
d
)

•
X
M
L
 (cla

im
e
d
)

C
opyrigh

t

•
prote

cts e
x
pre

ssion, not id
e
a

•
d
ura

tion use
d
 to b

e
 1
7
 y
e
a
rs +

 one
 re

ne
w
a
l

•
now

 life
 +
 7
0
, or 9

5
 for com

m
e
rcia

l w
orks

–
th

e
 "M

icke
y M

ouse
 Prote

ction A
ct", 19

9
8

•
fa
ir use

 pe
rm

its lim
ite

d
 copy

ing und
e
r som

e
 circum

sta
nce

s
–

criticism
, com

m
e
nt, sch

olarsh
ip, re

se
arch

, ne
w

s reporting, te
ach

ing

•
ve
ry
 unce

rta
in w

h
a
t fa

ir use
 re

a
lly
 is

–
case

 b
y case

 d
e
cisions

•
consid

e
ra
tions:

–
purpose

 and
 ch

aracte
r of th

e
 use

–
nature

 of th
e
 copyrigh

te
d

 w
ork

–
am

ount and
 sub

stantiality of th
e
 portion use

d

–
e
ffe

ct of th
e
 use

 on pote
ntial m

arke
t or value

 of copyrigh
te

d
 w

ork



S
oftw

are
 copyrigh

t principle
s

•
h
ow
 d
o w

e
 com

pa
re
 tw

o progra
m
s?

•
a
b
stra

ction―
filtra

tion―
com

pa
rison

te
st

–
pick th

e
 righ

t le
ve

l to capture
 e

x
pre

ssion b
ut not id

e
a

–
filte

r out parts th
at are

 not prote
ctab

le

–
com

pare
 w

h
at's le

ft for sim
ilarity

•
w
h
a
t's not prote

cta
b
le
?

–
unoriginal, no cre

ativity
tab

le
s of num

b
e
rs?

–
"m

e
re

 id
e
a, proce

d
ure

, proce
ss, syste

m
, m

e
th

od
 of ope

ration, conce
pt, 

principle
, or d

iscove
ry"

b
e
cause

 th
ose

 can't b
e
 copyrigh

te
d

–
id

e
a and

 e
x

pre
ssion h

ave
 m

e
rge

d
"W

h
e
n th

e
re

 is e
sse

ntially only one
 w

ay to e
x

pre
ss an id

e
a, th

e id
e
a and

 its 
e
x

pre
ssion are

 inse
parab

le
 and

 copyrigh
t is no b

ar to copying th
at e

x
pre

ssion."

–
d

ictate
d

 b
y e

x
te

rnal factors
stand

ard
s, com

patib
ility, ind

ustry d
e
m

and
s, w

id
e

ly acce
pte

d
 practice

s

–
take

n from
 th

e
 pub

lic d
om

ain

•
w
h
a
t d

oe
s "sim

ila
r" m

e
a
n?

S
o w

h
at d

oe
s th

at m
e
an?

•
ca
n y

ou use
 m
y
 h
e
a
d
e
r file

s?
–

h
ow

 ab
out a tab

le
 of #

d
e
fine

s?

–
w

h
at if I use

 th
e
 sam

e
 nam

es b
ut d

iffe
re

nt num
b

e
rs?

•
ca
n y

ou use
 m
y
 inte

rfa
ce
 spe

cifica
tion to m

a
ke
 a
 com

pe
ting 

prod
uct

–
e
.g., a w

ork-alike
 ope

rating syste
m

•
h
ow
 m
uch

 d
oe
s a

 progra
m
 h
a
ve
 to b

e
 ch

a
nge

d
 b
e
fore

 it's 
d
iffe

re
nt e

nough
?

•
h
ow
 d
o you prove

 th
a
t I copie

d
 y
our progra

m
?

•
h
ow
 d
o w

e
 e
x
pla

in our positions to la
w
y
e
rs, a

 jud
ge
, a

nd
 a
 jury

?
–

none
 of th

e
m

 und
e
rstand

 program
m

ing



F
re

e
 softw

are
, ope

n source
, G

PL
, ...

•
fre

e
 softw

a
re

–
"fre

e
" as in "fre

e
 spe

e
ch

", not as in "fre
e
 b

e
e
r"

R
ich

ard
 S

tallm
an, found

e
r of F

re
e
 S

oftw
are

 F
ound

ation

–
fre

e
d

om
 to use

 a program
 for any purpose

, stud
y and

 ad
apt, re

d
istrib

ute
 

copie
s, im

prove
 and

 d
istrib

ute
 im

prove
m

e
nts

–
source

 cod
e
 acce

ss ne
e
d

e
d

 for all of th
e
se

•
G
N
U
 G
e
ne
ra
l Pub

lic L
ice

nse
(gnu.org)

–
copyle

ft: cod
e
 is copyrigh

ted
, plus

–
lice

nse
 re

quire
s th

at any furth
e
r d

istrib
ution m

ust use
 th

e
 sam

e
lice

nse
 

and
 includ

e
 source

 cod
e

–
d

oe
s not pe

rm
it non-d

isclosure
, contract or pate

nt re
strictions: righ

ts 
can't b

e
 taken aw

ay
–

G
PL

'd
cod

e
 can b

e
 sold

, any private
 use

 is pe
rm

itted
 w

ith
out d

isclosure

•
ope

n source
 softw

a
re

–
ge

ne
rally m

ore
 pe

rm
issive

 lice
nse

s (B
S

D
):

–
proprie

tary d
e
rivative

s pe
rm

itte
d

•
C
re
a
tive

 C
om

m
ons (cre

a
tive

com
m
ons.org)

–
copyrigh

t license
s for cre

ative
 w

orks
–

lice
nse

s se
ve

ral kind
s of sub

se
que

nt use
/copying 

D
igital M

ille
nnium

 C
opyrigh

t A
ct (19

9
8

)

•
U
S
 copy

righ
t la

w
: w

w
w
.copy

righ
t.gov/title

1
7
, C

h
a
pte

r 1
2

•
a
nticircum

ve
ntion: ille

ga
l to circum

ve
nt a

 te
ch
nologica

l m
e
a
sure

 
prote

cting a
cce

ss to or copy
ing of a

 copy
righ

te
d
 w
ork

–
lim

ite
d

 e
x

ce
ptions for re

ve
rse

 e
ngine

e
ring for inte

rope
rab

ility,
e
ncryption re

se
arch

, se
curity te

sting

•
ille

ga
l to re

m
ove

 or a
lte

r copy
righ

t notice
s a

nd
 m
a
na
ge
m
e
nt 

inform
a
tion

•
"sa

fe
 h
a
rb
or": prote

cts IS
Ps from

 copy
righ

t infringe
m
e
nt cla

im
s 

if th
e
y
 follow

 notice
 a
nd
 ta

ke
d
ow
n proce

d
ure

s



N
o circum

ve
ntion

C
h
a
pte

r 1
2
 -

C
opy

righ
t Prote

ction a
nd
 M

a
na
ge
m
e
nt S

y
ste

m
s

§
1
2
0
1
. C

ircum
ve
ntion of copy

righ
t prote

ction sy
ste

m
s

(a
) V

iola
tions R

e
ga
rd
ing C

ircum
ve
ntion of T

e
ch
nologica

l M
e
a
sure

s. 

—
(1
)(A

) N
o pe

rson sh
a
ll circum

ve
nt a

 te
ch
nologica

l m
e
a
sure

 th
a
t 

e
ffe

ctive
ly
 controls a

cce
ss to a

 w
ork prote

cte
d
 und

e
r th

is title
. 

(A
) to “circum

ve
nt a

 te
ch
nologica

l m
e
a
sure

”
m
e
a
ns to d

e
scra

m
b
le
 a
 

scra
m
b
le
d
 w
ork, to d

e
cry

pt a
n e

ncrypte
d
 w
ork, or oth

e
rw
ise

 to 
a
void

, b
y
pa
ss, re

m
ove

, d
e
a
ctiva

te
, or im

pa
ir a

 te
ch
nologica

l 
m
e
a
sure

, w
ith

out th
e
 a
uth

ority
 of th

e
 copy

righ
t ow

ne
r; a

nd

(B
) a

 te
ch
nologica

l m
e
a
sure

 “e
ffe

ctive
ly
 controls a

cce
ss to a

 w
ork”

if 
th
e
 m
e
a
sure

, in th
e
 ord

ina
ry
 course

 of its ope
ra
tion, re

quire
s th

e
 

a
pplica

tion of inform
a
tion, or a

 proce
ss or a

 tre
a
tm

e
nt, w

ith
 th

e
 

a
uth

ority
 of th

e
 copy

righ
t ow

ne
r, to ga

in a
cce

ss to th
e
 w
ork.

D
M

C
A

 te
st case

s

•
D
e
C
S
S

–
d

oe
s pub

lication of cod
e
 to d

e
fe

at conte
nt scram

b
ling syste

m
 use

d
 to 

prote
ct D

V
D

s from
 copying violate

 D
M

C
A

?

•
S
D
M
I

–
d

oe
s a d

e
m

onstration of h
ow

 to re
m

ove
 d

igital w
ate

rm
arking on aud

io 
file

s violate
 D

M
C

A
?

•
S
unC

om
m

–
d

oe
s sh

ow
ing h

ow
 to d

e
fe

at C
D

 copy prote
ction b

y h
old

ing d
ow

n th
e
 

sh
ift ke

y w
h

ile
 inse

rting a d
isk violate

 th
e
 D

M
C

A
?

•
L
e
x
m
a
rk

–
cryptograph

y use
d

 to pre
ve

nt 3
rd

 partie
s from

 supplying re
place

m
ent 

ink cartrid
ge

s; is re
ve

rse
 e

ngine
e
ring a violation of D

M
C

A
?

•
D
ie
b
old

–
inte

rnal e
m

ails re
ve

al flaw
s in voting m

ach
ine

 softw
are

; is posting of 
th

e
 e

m
ails a violation of D

M
C

A
?

•
F
lorid

a
 b
re
a
th
a
ly
ze
r

–
d

oe
s a com

pany th
at w

rite
s b

re
ath

alyze
r softw

are
 h

ave
 th

e
 righ

t to 
ke

e
p a D

U
I d

e
fe

nd
ant from

 se
e
ing th

e
 cod

e
?


