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Cn I  I  narrrruvr avYuJ

f  r  THtr  COURT: --  (audio on) take the Zirk le
'2 '  mat. tcr .  This is Docket L-561-I I ,  the pet i t ion of
3 Ernest Zirk le and cynt-hia Zirkfe vs.  Viv ian Henry.  Mark
4 f lenry,  et  a l .
t  M.ry I  have appearances, please, Mr.  Serata?
6 MR. SERATA: My name is Samuel J.  Serata.  I ,m
' ' l  one of  the at torneys for the Pet i t ioners.
I  MS. VENETIS::  Penny Venet is,  Rutgers
L) C'r- ,nst i tut iona_1, Li t igat ion Cl in ic,  oD behal  f  of  the

L0 Pet i t ioners.
1l  ,  THE COURT: Thank you.
1,1 MS .  PROCOPIO: Good af  ternoon, Your Honor .
1 I  Kim Procopio on behal f  of  the County Clerk,
1,4 Glor,La Noto.
L5 i  MR. COHEN: And Your Honor,  George Cohen,
Lt ,  Deputy Attorney General ,  on behal f  of  the Cumberfand
Ll  County Board of  Elect ions.
I I  THE COURT: Thank you. Please be seated.
19 Feel  f ree to remain seated whi le vou address me. Where
20 I  are we here?
'2I  MR. SERATA: Judge
22 THE COUR'I :  We do we I  mean, I  do we
:3 nced test  Lmony of  anything?
24 MR. SERATA: I  beg your pardon?
25 THE COURT: Do we need test imony of  anyLhing?

f -n l  I  anrrrr
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T thjnk the record's pret ty complete here of  what 's
going on.

MR. SERATA: I  th ink i t 's  fa i r ly  complete,
, - I r r rJoo -  There +"^ +1- i  *^q thal-  ArF nencl i  no -  There'SoIg Lwu Lrr l I lyo Ll lqL o!s I /srrurrrv.  f  r rere

a return day of  an Order to Show Cause of  why the
Pet i t ioner 's should r-rut  get  informat ion that 's set
for th in that  Order to Show Cause.

That ref  l -ects upon the interference, l 'L l  put
i t  that  wdy, whether i t 's  del ivered or not,  I  don' t
r .^^. .  ' r  +L .La r-omnrrf  er  when we went there wi th ourNILUW/ WaLIL UI lg UVtLtPqLs! Wl lC

expert  to rnspect r t .
That 's returnabl-e today and there's a Mot ion

pending Lhat is sort  of  l ike an of fer  of  judgment on
the part  of  the Cumberfand County Board of  Ei-ect ions.

THE COURT: WeI l ,  let '  s  l -et  me try to
acldress what I  th ink the issues are.  Let 's star l - -  wi th,
i  

-  
r^: r . i i  

-^  -"1 
I  n€ 

^T 
a:6i i  nnq i  n ra:e]  i  nn arzarrr l - l - r i  rr - r l  reaor-ng aI I  oI  your plea-*. .y- ,  r - ,^- . tg

that al l  the part ies have submit ted.
And by the way, are Viv ian Henry and

M: rk Hc'n rrz hprc l -  nr larr?

MR. HENRY
THE COURT
MS. HENRY
THE COURT

Yes. Yes.
Okay. Would you come up, please?
Sure.
Ancl \ . /o l r  .en s i . t  in tLrOSe twOJ ""

chair :s r iqht  behind them. Mr.  and Mrs.  are you



{  
-  

l  tA^rrv

1 Mr.  and Mrs.  ?
2 MR. HENRY: Yes.
3 I  THE COURT: You're part ies in th ls l i t igat ion.
4 You're not represented by at torneys. I  assume you
i  ctccidcd to represent yoursefves?
6 MR. HENRY: Yes. I  mean, i t 's  very s imple.
7 Slhould votes whatever the votes are,  that 's what i t
B should be. I  have t .he r ight
v THtr  COURT: f /m sorry,  s i r?

10 MR. HENRY: Whatever the votes are,  that 's
11 what i t  should be. I f  they f ind something, then that 's
l '2 what i t  should be. Whoever won, won, and that '  s where
13 I  am with the issue.
l4 ,  T don' t  th ink I  need any }egal ,  you kncw,
15 counsel ing for  that .  I t 's  whatever is r ight  and
16 whatever is j , :st .
L7 THE COURT: AII  r ight .  Wel l ,  as I  was saying,
18 looking at  a l l  the pleadings, i t  appears that  there is
19 a c lear cor-rc lusion that somethinq was wronq with th is
20 elect ion.
2.1 And that the way that the machine was
2.2 programmed or al- ternat ively,  some al tercat j -on some
23 al terat ion took place/ someone al t .ered what was done.
24 I  the votes that were cast at  the elecr lon were
25 not proper lv ref lected in the resul ts that  were

Cnl I  nnrrrr
vv+ +vYsl ,

1 cer: t i f ied to the Cferk.  Does everyone agree with that?
:  Mr.  Scrata,  dc you agree with that?
3 MR. SERATA: Yes, Judge. I  can' t  d isagree but
4 I  th ink that 's only part  of  the conclusion.
5 The net resul t  is ,  I  bel ieve, that  for  one
6 reason or another votes that were cast for  Henry went
7 to the Zirk le 's and the Zirk l -e 's and the Henry 's got
B the votes that were cast for  the Zlrk le 's.  That I
9 I  agree with but I  th ink that  there's

10 I  THE COURT: That 's not what I  said-
11 MR. SERATA: f 'm sorry.
L2 I  THE COURT: I  said that  the votes that were
13 cert i f ied were not accurate.  That 's what f 'm saying.
14 ,  MR. SERATA: Yes, that 's correct ,  Judge.
15 THE COURT: Okay. Do you agree wlth that?
16 MS. PROCOPIO: T do, Your Honor.
11 THE COURT: I lo you agree with that?
18 MR. COHEN: I  do,  Yonr Honor.
19 THE COURT: Mr.  and Mrs.  Henry,  do you
20 ;  drsagree with that?
2I MR. HENRY: Yes. Wel l ,  I  don' t  have no answer
2'2 r  because f  haven' t  done any research so f  wouldn'L know.
23 f 'm just  taking that based on what f 'm hear ing today.
14 THE COURT: So i f  we al l  agree on that i tem,
25 then i t  seems that we get to the next step, which is
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The Court

Lhat ej ther there has to be a new elect ion or f  cert i fv
the Zirk le 's as the winner of  the elect ion that took
pl  ace; okay?

So the f i rst  issue f  want you to address is
wirether you bel ieve there should be a new efect icn or
whether I  should cert j - fy or decl-are the Zirk le 's as the
winner of  the elect ion that took place; okay?

Once we get around that,  i f  there's a r ,ew
e1ect ion is the resul t ,  then I  need to set  a date for  a
new electron. When we get be1'ond that,  then the
quest ion becomes; what more do I  need to do in th is
case ?

As far as wi th respect to everything that has
been raLscd by Lhe PlainLi f fs,  as to the supposeu human
error in connect ion wi th the programminq of  the machine
and the test ing of  the machine.

And then what appears to be the delet ion of
certain f i les that  took place before the Plaint i f f 's
experts could examine the machine.

So the second issue I  want you to address is,
once T get over the f i rst  issue, what do I  do wi th the
second issue? Do I  hold onto th is case and cont inue
\ /^ l r r  i  nrzoqr- i  a: i_ i  ane \ /^rrr  r i i  qcnrrarr t ' )

Or do T say enough, I 've ordered a new
elect ion.  You oot what vou wanted in th is and i f

anl 1 nnrrrr
vvt  rvYuy

I  t rere 's . f  n\ . /  i  r rerrrr l : r i  r rz-  1-  hat 's f  or  the Af I  r l rnF\, /*, 'y

General-  to look into,  invest igate.  Br ing charges i f
thprz 

^rp 
Annronr iaf  e_ Tl  leO^1. i+,  . i * . i * - '1 . i+, ,  + l^-+ *^ lk

ur lsY oIE oyy!vy! Iquc.  r ! ruYqIfLyt  U!al t t f I lOl tLy LI IoL Lv!

nl  rno hara
vrug

That 's the way I  see 1t  as the two pr i rLary
Lssues I  need to address here [oday. Now, does anyone
see any other issues f  need to address?

MR. SERATA: I  th ink you have a good analysis
of  the issues, Judge. I  am --  I  f i led and I  don' t  know
:  F i - - l  

^nnnrf  
r rn i  t r r  1-  h i  q mnrni  nnI  I  yUU I tdU alr  vP[Jv!  uur l f  uy Lrrrr  r r rv!  r r r r ry.

THE COURT: I  looked at  everything.
MR. SERATA: A Mot ion rv i th resard to

^^^r i -+.r^^ ^€ the evidence.
-PU! l (?Lf 

911 V!

THE COURT: Right.  Wel l  that ,  and that goes
l .  \ /orrr  nrrosf  ign Of Whethef T shotr lc l  imnose s. :nr- t ions.j /vu.L

counsel  fees,  €t  cetera.  We' l I  leave that unt i l  the
very end.

MR. SERATA: I t  goes to the issue of  the
inrresf  ioar ion.  Arso. info i t .

I  v Lev t

THE COURT: I t  does, i f  I 'm going to let  you
i  nvcq r  i  r r . r  I  p Anv f  r r rJ.  her.  Tf  I  reach that that  is  the

concrus lon .
MR. SERATA: Yes.
THE COURT: So let 's  f i rst  have you each

address 1-he f i rst  issue, '  new el-ect ion versus declare



I  A I  t   
^r1rt

_L the Zirk le 's the winner.  Mr.  Serata,  I ,  I I  hear f rom
2 you f  i rst ,  s j - r .

3 MR. SERATA: On that issue, Judge, I  th ink
4 that i t  is  not  very di f f icul t  to indicate that  the
5 Zrrk le 's have won the elect ion.  I t  doesn,t  matter
6 which of  the Cert i f icat ions you look at .
7 And i f  you assume that whatever was done to
B t ,he machine or wasn' t  done, or as far  as the
9 Frrogramming of  the buttons on the machine, i t  was

I o i  [ '  s  acknow]edged by the Board of  Elect ions.
11 That votes cast  were for the Henry 's were
12 at t r ibuted to the Zirk le 's and the Zirk le 's votes were
I 3 at t r ibuted to the Henry 's,  and I  don' t  see any there
14 seems to be no dj-sagreement .
15 THE COURT: Does your own expert  conclude
lb lhat?
71 MR. SERATA: Yes.
18 THE COURT: Does Mr.  Appel  (Phonet ic)  is
Lc) lhat
20 MR. SERATA: YCS.
?I THE COUR'I :  Is i t  Mr.  or  Dr.  Appel?
22 MS. VENETIS: :  Doctor and Professor.  He's
23 head of  the Computer Science
? 4 THE COURT: Does he have a PhD?
25 MS. VENETIS::  He does have a PhD.

l  
^  

I  I  Adrr \ t

1 THE COURT: Cal l  h im a doctor.  Dr.  Appel
2 1 seems to,  i f  I  read his latest  Cert i f j -cat ion,  he says
3 that because of  the delet ion of  the f i les when he went
4 to rnspect.
5 He's having di f  f  icul ty determining whet-her
5 there was simply a progranuning error and an error by
'7 

,  the technic ians in test ing,  or  whether somethj-ng more
B nefar ious took place here.  Am I  correct  that  that 's
9 what he's concluding' .

10 MR. SERATA: He can' t  te l l -  that ,  Judge.
t l  THE COURT: Okay.
l2 MS. VENtrTIS::  Right.  But Your Honor,  he does
13 -  i f  f  may? He does in his Cert i f icat ion say that,
14 r :egardless of  what happened, he can actual ly te l l  that
15 the Zlrk le 's did win the el-ect ion.
16 i  I  bel ieve he talks about that .  in great detai l
I1 about he measured the part icular buttons and the
18 spacinq on the bal lot  and he is conf ident that  the
I  q Zirk le 's did win the elect ion,  based on his
20 invest igat ion.
2, I  THE COURT: Okay. Let me --  At torney General ,
'22 I  what '  s your pos i t ion,  Mr.  Cohen?
I -1 MR. COHEN :  Your Horror r  we agree .  The
?4 Professor AppeL's Cert i f icat ion actual ly says exact ly
25 I  what Ms. Hernandez said;  that  there was a switch.

10

11
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CoJ. loquy Iz

Not that  he thinks that there was but based
upon the computer programming, that  the I  mean, they
say ei ther the programming or whatever other mearrs thev
want to al lege.

But they say i t  shows that votes cast  for
I - lenry went to the Zirk le 's and votes cast  for  the
Zirk le 's went to the Henry 's.  So that

THE COURT: So you don' t  th ink I  shoul_d :rder
a new elect ion? I  should iust  declare Zirk le the
wi nner ?

MR. COHEN: We don' t  take a posi t ion on that.
, l - t 's  you know, normal ly we would say you need a new
elect ion but i f  the Court  is  sat isf ied that that /s
cxact ly what happened and that there are no other votes
IOSt.

And we do know from the discovery that  the
Court  orc lered on July I I ,  a l l  d iscovery took place.
A I  I  the documents were given and we know from looking
at the number of  people who voted were 43 and each had
[he r ight  to vote twice for  counci l .

There were in fact  86 votes.  No votes were
lost .  No people there were no l l legal  votes i ; r
there.  Al l  the votes were counted so i f  the Court  is
s, : f  is f ier l  -  fhe Court  could in far : t  sAV rhe Board can" ' ._r
cert i fy the Zirk le 's.

r ' -n l  I  nnrr

- - , , -Y-y

THE COUR'|  :  IvJs.  Procopio,  do you have a
nosi t ion on that?

MS. PROCOPIO: The County Clerk 's posi t ion is
t l - -F l^^^ +l-rnra/o .  €reo Fair  :nr l  ronraqen|-  at  i r roLLIdL a- IWILLj  AJ Ll lgIC J A I !s9t  LaLL ql lU rgP!sJgl lLqUrvv

elect ion of  the residenl-s of  Cumberland County,  wG take
nA nnci f ian rS tO whether YOUr HOnOr CalfS i t  fOr the
Zirk le 's or orders a new elect ion.

The County Clerk 's posi t ion has always Deen
whatever is necessary for  a fa i r  e lect ion for  the
nannl  e of  C rmharl  anr l  Corrnf  r r  is  a l l  tha t  matters ._v""v "

THE COURT: Mr.  Harvey, do you want to be
heard on that issue?

MR. COHEN: Henry.
MR. HENRY: Henry.
THE COURT: Mr.  Henry.  f 'm sorry.
MR. HENRY: Yes. Personal ly,  i f  they feel  as

+l--  - . ,^ l^  +t--F f  herr ,  \ /F w.n enr i  F^^Ls al l  that(  r ruuyrr  Lr ldL Lr lEy vg wul l  ot lu EVE!yul tc !Ec.

conf ident about.  that ,  I  take i r .  that  we should have a
re-clcct ion to prove that because i f  they won, they' l*
win aqain r f  that  was the

THE COURT: Mrs.  Henry,  do you want to be
heard on that?

MS. HENRY: No/ thank you.
IHE COURT: Okay. Al l  r ighc- Let 's go to the

second t-ssue. Mr.  Serata,  what do I  do wi th th i : ;  now?

13

l



Cnl I  nrrrrrr

S,rrTreLhinq went wrong. hle know something went wrong.
fs your goal  to re-open Judge Feinberg's l i t igat ion,  as
the AJ Forne\/  a^^^--r  ^ f  n imnlrz?ugltuL d I  >ccl i lJ

That what you'  re doing here is real ly t ry ing
[-o har, 'e th ls Court  get  invofved in th is statewide issue
of v;hether the Sequoia machine is a good machine that
t- i ' re State of  New Jersey should be using.

Or should I  conf ine mysel f  ;ust  to th is one
cl  is t  rLct  e lect icn and gett ing i t  r igh1-?

MR. SERATA: Judge, I  th ink
THE COURT: Because i t  does appear that  what

you want to do now is go much farther than that.
MR. SERATA: That 's not t rue,  Judge. What we

want to do is,  we want to f ind out why i t  was thc, t  the
Cumberland County Board of  Elect ions did not secure l -he
machines/ secure the computer.  Al lowed somebody else
Lo f .amper wi th iL or touch i t ,  wi thout a Court  Or"der .

THE COURT: Are we talk ing about before the
elecl  Lon or before your inspect ion?

MR. SERATA: Before our inspect i -on.  That 's
the problem.

THE COURT: Wel l ,  w€ have the Cert i f icat ion of
tne computer guy.

MS. PROCOPIO: Mr.  Cossaboon (Phonet ic) .
MR. SERATA: YeS,

Col loquy 1 5

THE COURT: Yeah. He says what happened.
What more are we going to f ind out? Goinq to put
people under l ie detecLors? What are we going to do?

MR. SERATA: Wel l ,  I  th ink that  we I  th ink
that I  don' t  understand why, when there's a Corrr t
orc ler  se. inesrer ino fhe machine and al1 the

THE COURT: I t  d idn' t  sequester the lapIop.
MR. SERATA: No, but i t  secured al l  the 1t

seques tered af  l -  of  the
THE COURT: I  read the Order.

-^. , ,  
t -  i  ^^ - l^^, ,+ 

r l - ,^  I  ^^+^^alry Ll l  Lrrv ouuuL Lr lc f  dPLvy.

T1_ r ]  i  r lnt  t -  e. \ t

MR. SERATA: I  know. But you sequestered al l
of  the documents that  were involved with that  e lect iorr .
Those documents are now unobtainable for  anybody to
examine in that  laptop.

Because of  the interference with the ev- idence
and the destruct ion of  the evidence that was
: , - r - , rmn I  i  chor^ ' i  in i_ oraei_ i  nrr l  r r  annrrnh f  ho d:rr  l - rof  nra ihc,gJuf l lYf j 'Urrv** j

i  nqnor- f  i  nn \ar :S SChedUIed.

And you had scheduled the inspect ion of  that
Laptop and i t  was part  of  the Order chat you gave. So
Lh.rL you have a spol iat ion of  evidence that was
Lnvolved in th is case, Judge, and I  - -

THE COURT: So let 's  say I  f  ind . let 's  say
we do frnd that.  Then what?
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f -n l  I  nnrrrr

I  MR. SERATA: Then we/re ent i t led to sanct ions.
2 We're ent i t led at  least  to our at torneys fees but I
3 thrnk that i t 's  more important than that.
4 THE COURT: Would there be a cr ime that lvas
l l  commit tecl?
6 MR. SERATA: I  don' t  know, Judge.
' /  T HE COURT: Wouldn/ t  i t  be Obstruct ion of
I  . iu*st ice?
9 MR. SERATA: I  don' t  know, Judge. I  don,t

10 l<now. There's a speci f  ic  cr iminal  aspect to the
1l  sect , ion of  the ef  ect ions law that deals wi th comrruters.
l . l  J 'm not here
13 THtr COURT: But f  mean, isn, t  that .  a c lassic
14 Obsl , ruct ion of  Just ice s i tuat ion? I f  somebody w.th the
1 f i  proper culpabi l i ty  decided to destroy documents --
1b MR. SERATA: Wel l ,  f rankly
Ll  THE COURT: --  that  were part  of  th is
1B 1 l t iqat ion,  isn ' t  that  an Obstruct ion of  Just ice?
19 MR. SERATA: Could be, but i t 's  a lso
2A THE COURT: Who invest iqates cr iminal  cases?
21 Not me?
t22 MR.SERATA: No, not yor- I .  You
23 THE COURT: Separat ion of  powers.  I t  seems
2,1 that. '  s  the Attorney General  /  s role.
25 MR. SERATA: Tn the appl- icat . ion that I  L,ave

(  A I  i  Adlr \ r

-L pending before you, f  suggested, f  f i led th is morning
2 ,  or  we f i led th is morning, w€ asked that you perhaps
3 bhink in terms of  a Standing Master to invest- igate the
4 matter or the
5 THE COURT: What do T do wlth the resul ts?
6 MR. SERATA: The resul ts could be
'7 THE COURT: The Standing Master comes back and
B says Lhere was cr iminal i ty here.  Then whaf-  do T do?
9 MR. SERATA: Very good. Then the duty of  the

10 Court  is  to refer to the proper enforcement agency.
11 THE COURT: I  can do that now. I  don/ t  need a
1,2 Special  Master f  or  that .
I  - l  I  Mn. SERATA: Then
14 THE COURT: He's got a l -ot  of  invest igators,  a
t i  lot  of  lawyers in that  of f ice,  the Attorney General 's
l5 Of l - i  ce,  and that 's what they're there to do, is
I1 ,  invest iqate cr imes.
18 MR. SERATA: I  understand and they' l1
19 part i t ion th is case of f  f rom the rest  of  their  of f ice,
20 f  would assume.
2) THE COURT: T don' t  know what they'd do but I
22 assume that f  don' t  th lnk the Attornev that 's before
: l  -3 I  me, Mf .  Cohen, is in the cr iminaf sect ion of  the
24 Attorney Generaf 's Off ice.
25 MR. SERATA: But I  - -

I6

I1



I  n I  tAA11\t

I  ,  THE COURT: I  assume he can send a l -et ter  to
! l  the cr iminal-  sect j .on and sdy, something happened down
I Lhere Ln cumberfand county and the Judge is request inq
4 that you look into th i .s,  and they can look into i  t .
5 And 1f  there's cr ime, they can do what
r '  l rosecutcrs do, so r- f  a Special  Master says there's
- l  cr ,Lmes. Now, i f  the Special  Master says that ther:e
l l  wasn' t  a cr ime, then what do I  do?
9 MR. SERATA: I f  he says what? That

10 THE COURT: That there wasn' t  a cr ime. That
l i  i t  was just  an innocent mistake.
.1. ,1 MR. SERATA: Then you have your report ,  Judge .
L.- l  I  don' t  know the answer to that .  We haven' t  been able
14 t-o c le lcrmj-ne i t  and I 'm very concerned because i t
15 involves the val id l ty of  the vot ing system in
.1 6 CunLber land Ccunty.
L1 And i t  does have bear ing,  unfortunately,
I  b s i  nce you want to keep away from the Gusciora case, but
19 t ] - ie problem is,  Judge, that  there the State was

0 mAndated Lo do certain th ings with regard to rraining
21 the people who handl-e elect ions throughout the State.
22 And apparent ly,  i t  wasn/ t  done 1n this
23 instance and in th is instance, the Board of  El-ect ions
'24 did not observe the sanct i ty of  your Order that  said
25 r  haf  these mater ia ls were supposed to be preservcd and

f -n l  I  nnrrrr

1 protected because they --
2 THtr  COURT: What 's my legal  author i ty tc go on
3 this quest of  invest igat ion? What sect ion of  the
4 elect ion faw
5 MR. SERATA: Wel l ,  I  indicated
6 THE COURT: --  or  of  anv l -aw qives me the
' /  author i ty to go on this quest?
B MR. SERATA: Judge, that 's a Mot ion thar-  I
9 f i  led th is morning and I  indicated that we would have a

10 Br ief  to support  i t  wi th ln f ive working days and rve
11 wi l  I  support  that  posi t ion.
1, '2 THE COURT: Are you aware of  any law that says
1 3 that  or you need f ive days to f ind one?
14 MR. SERATA: I  Judge, Judge, th is case is,
15 as far  as I 'm concerned, just  the local  case has become
16 a thrng of  i ts  own/ as far  as I  am concerned. TL.ere
11 I  are l lmi ts as to what ycu can do t ime-wise.
18 THE COURT: But I  guess my quest ion is,  you
19 i  br lng an elect j -on contest  before a Super ior  Court
:L)  Judqe. Something comes up that causes that Judge to be
2L concerned about whether some cr iminal- i ty took place.
: l :  And you're asking me to take steps; appoint  a
- l  Sncr- i . r l  M;q-er-  , r l r^ .  #n on a fu l l  inrrest ioatorv. .  )  , r f ,qu,ur r-ruJ-u! ,  urL\JW y\Ju LU 9U L/11 d.  IL] t t  f t lVuJLryuuv!J

24 mission. What where am I  where's my author i ty by
25 law to do that?
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1 MR. SERATA: Judge, Judge, number one; that
: l  MoLion I  f i led th is morning/ I  don' t  we're goi  ng to
, l  - -  and we're nor prepared completely t -o start  wi t -h LhaL
zl l  but  my associate counse] would l ike to address.
l ;  MS. VENETIS: :  Your Honor,  i f  I  may? We have
t:  *  the Brref  is  a lmost f in ished. I t  was not pol ished
/ enouqh on such short  not ice to be able to f1 le i t  wl th
t l  t t - re Court  today. We wi l l  have i t  f  i led wi- th the Court
9 in f ive days. But let  me

10 THE COURT: Is there any statute that  you can
l- t  turn to that  says that I  have this author i ty?
1l  MS. VENETIS::  Your Honor,  vou do. We have a
13 case pending before yout there is an obstruct lon of
L4 I  us [ rce and spol iat ion of  evidence -  ia/e have a f  i led a
15 I  Mof-ron so that the Court  can make certain f indings of
16 fact .
1 ' l  One f inding of  fact  is  that  evidence was
18 ciestroyed. The second is that  the Court  certainly does
L9 have the legal  author i ty to make a legal  conclus- ' -on and
2t l  th ls is supported by numerous spol iat ion cases
2L r  incLuding ones from the New Jersey Supreme Court .

22 That i f  evidence is destroyed, the Court  has
?-3 i  wi th in i ts author l ty the abi l i ty  to make an adverse
)4 f inding of  fact ,  as i t  re lates to the party that
j t  spol  ia led the evi .c lence. In th is case, we're request ing

t ' -n l  I  nnrrrr

I  as the Order
2 THE COURT: But that  adverse f inding of  fact
j  g ives you the resul t  [hat  you're asking for.  The
4 adverse f inding of  fact  is  that  the elect ion's no good

5 and f  should order a new elect ion or declare the
6 Zirk le 's the winner.
7 MS. VENETIS::  Wel l ,  that  actual ly conclude
B THE COURT: You're asking me, r f  I  - -  I 'm
q giv ing you che relref  you want.  f 'm f inding the

10 elect ion was no good and then f ' l1 address whether I
11 order a new elecr- ion or whelher f  dec- lare the Zirkfe 's
12 the winner.
, l  3 MS. VENETIS: :  Right.  But there are af  so
-14 THE COURT: But you're asking me to go
15 f  ur ther.  You're asking me I  bel ieve j -n France,
16 i  courts do prosecut ion,  they do invest igat i -ons.
n Here in th is country,  we have Grand Jur ies
1t i  for  that .  We have prosecutors,  we have separat ion of
lq powers.  The Court  is  not an investrgatory body.
:0 MS. VENETIS::  We understand that.  That 's why
. 'L r 'ur  appl icaEion requested that i f  the Court  deems i t
: : l  necessary,  that  the Court  appoint  a Special  Master.  We
: I  have made an appl icat ion for  at torneys fees
24 TFIE COURT: But what 's my author i ty?
215 MS. VENETIS: :  Your author i ty to do i t  is  that

20
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1 t l rere was an obstruct ion of  just ice and i f  the Court
. l  suspects that  in th is elect ion matter that  is  st i l l
3 pending before the Court ,  there was a cr imi_nal  act
4 i  nvolved.
5 Thac the Court  can actual ly ask an
6 invesLigat ive body, whether i t  be the Prosecutor 's
7 Off i  ce,  the Attorney General 's  Off ice or an independent
t  Nlastcr ,  lo acLual ly conduct an invest igat ion.  Tl ,en
9 THE COURT: So you agree I  have the opt ion to

r , '  rho At f  . rnev Genefal  Can iprroql-  i  n: ta i  i?I | '  i 'dy JclLUIdI  Ud.t l  l - l iVEJLl-9oLs IL I

I  I  MS. VENETIS: :  In th is case under normal
L2 r : i r  c l rmstances, I  th ink the answer would be yes. In
. l  3 th is c i rcumstance where the Attorney General-  is  a party
1' ' l  i rppear lng in the case.
l f i  Where the Attorney Generaf 's Off ice was
I 6 lnv.J lved and in coming to the invest igat ion and
i7 THE COURT: The cr iminal  d iv is ion of  the
I  t l  At torney General  is  not a party in th is case.
I  9 MS. VENETIS: :  Your Honor
20 TIIE COURT: A total ly separate i t 's  a total-
2L separate I  don' t  bel ieve I  don' t  know what wal ls
. l - l  are created in your of f ice,  Mr.Cohen, but I  - -  my
J {  unde rstanding is cr iminal-  ;ust ice is t -ocal ly separate
:4 than the civ i l  part  of  your of f ice.
25 MR. COHEN: I t 's  a total  separate div is ion.  T

Argument -  Ms. Venet is 23

1 I  am employed by the Div is ion of  Law in the of f ice and
2 the Department of  Law and Publ ic Safety.
3 There is a Div is ion of  Cr iminal  Just ice in
4 Ehe Department of  Law and Publ ic Safety.  I t 's  a
5 total ly separate div is ion.
6 MS. VENETIS::  Your Honorr  w€ bel ieve that
1 '  because this is l inked so closely t -o a c iv i l  case that
B I  the Court  and that there was a direct  f lout lng,  a
9, c ' le lLberaLe f fout ing of  the Court 's  Order,  that  very few

10 r  t - -ems be secured.
11 The Court  d idn' t  issue a broad Order
12 impounding the ent i re contents of  the warehouse at  the
13 Ro.rrd of  Elect ions.  The Court  issued a very,  very
14 tar:qeted and speci f ic  Order that  included
15 THE COURT: That you prepared.
f  6 MS .  VENETIS :  :  That we prepared, exactJ-7.  And
17 the Court  the Orders ta lk about the examinat ion of
18 r  the computers.  I t  ta lks about anythlnq refated to the
19 elect ion of
20 r  THE COURT: But your Order didn' t  say the
2I laptop of  the administrator.
2. '2 MR. SERATA: Oh, yes i t  d id.
23 MS. VENETIS::  Your Honor,  i t  says documents.
' :4 The dccuments related to the bal lot  were contained on
, l5 t  hc I  . rpLop, which is what we which is why we wanted

2)
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to examl-ne 1t .
And the Court  issued an Order granrrng t_ls

permission to examine i t .  r  have to te l r_ you, i i , "
order was qui te str ict .  professor Apper wasn,t  even
pe::mit ted to touch these mater iaf  s.

And we didn, t  f ight  that  provis ion whe'  the
At- torney General 's  of f ice was negot iat ing i t  wi th us
because tne court  had issued an order asking thar_
nobody touch the vot ing machines unfess evervbodv were
pre.scnt.

We don, t  qui te understand how, given the
(- 'ourt 's  speci f  ic  orders,  how --  and the state and the
County 's concern about our expert  touching LL, even in
the presence of  s ix other people.

How they _Let somebody else t r t ,  who has
rrot ,h ing to do with th is case, Lo come in and erase al l -
the contents of  what woul-d have provided mater ia l
e 'v i r lcr ice rn determining whaI happened on June 7 rn
Cumberland County.

You know, th is case real ly cal ls into
quest r-on, oS my co-counsel  said,  Lhe integr i ty of
e Lecl- ions in Cumberfand County,  and because of  the
act ions taken by the Board of  El-ect ions,  i t  has become
.1 brgger issue.

And ul t imat.ely,  i f  the Court  wants the voters

Ararrmanf -  Me \ /nn^r. i  -! . t r t  VCIIELIS

of CumberLand county to have fai th that  thelr  votes are
going to be counted and that the system is not
insecure,  then T bel ieve that the Court  has an
obl igat lon to actualry retain jur isdict ion over thrs
case and order an invest iqat ion.

What would the invesi_igat ion turn up? I
c lon' t  know but f rankly,  i t  seems very unusual  that  the
day before our expert  is  to go in to f igure out i rnat
h.eppened on June J,  the contents of  the machine that
would have given him that informat ion was erased. r t
rs very,  very di f f icul t  - -

THE COURT: Who do I  order to do this
i  nvestrqat ion? A SpeciaJ- Master?

MS. VIINETIS: :  Yes, your Honor.  We bel ieve a
Special

THE COURT: Who mays that Special  Master?
MS. VENETIS::  We bel ieve the County has to

pay for the special  Master.  The evidence was there in
that vot ing in that  computer,  your Honor.  Our
expert  would have gone in-  They didn, t  want him
touching anything.

He had to take photographs of  what happienscl ,
of  the f i les that  he needed to see and I  bel i -eve
M*i .  Hernandcz Ls the person who pressed the button.

So i t 's  real-J-y the County.  The County
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Arqument -  Ms. Venet is

I  brouqht in somebody who got r id of  the evidence that
l l  woulc l  have al lowed the Court  to actuaf ly make the
3 .  determi nat ion.
4 Frankly,  i f  Dr.  Appel  had gotten the
: j  in i -or-mat ion,  your f i rst  statement would have beer,
t ,  i tnswered, which is what happened here.
' /  The Court  woufd have known whether or not
I  Lher:e was del iberate manipulat ion or inadvertent
! l  rnan1 pu L at i  on.  We wc,uid have had the answer today,

Ir)  a l t+r  Profcssor Appl 's examirrat ion.
I  I  Because the evidence that would have given us
I '  rnd hence, Lhe Court ,  the answer was destroyed, w€
L, i  don' t  have an answer to that  and the Court
I  . l  THE COURT: The
1!, ,  MS. VENETIS: :  actual- ly doesn' t  know
lr- ,  whet her he's qoing to order the Zirk-Le's the winners or
l1 order a special  e lect ion.  With that
I  3 THE COURT: Can anybody answer that? The
J c) pre- lat  test ing,  r f  j - t  was done at  a l l ;  d id that
' [ ,  produce any documents or were they only on the laptop?

:1 MS. VENETIS::  Your Honor,  the pre* lat  tests
'22 **  f  i rst  of  a l l ,  we have not gotten ful l  d iscovery in
: ' ' ' l  th is case and Your Honor made a statement when he came
24 on the bench, saying that the record is fa i r ly
25 complete.

Arrrrmenf -  Ms. Venet is 21

1 The record is not complete.  We have noL
. i  qoLten dlscovery.  This would have been a cr i  I  ica]-  par t
-J of  d iscovery.  We haven' t  got ten al l  of  the documents
4 ar id now the case has taken a turn.
! r  We real ly would have l iked to have had a
(- ,  evic lent iary hear ing coday or to actual ly be able to
7 sort  out  what happened on June 1 .  We don' t  know. I t
B seems from Cert i f icat ions that Ms. Hernandez ]nas

')  submitred in the past,  that  they did not do any sort  of
1( l  tests.
11 Judge Feinberg,  in her Opinion, tafks about
I '2.  var ious checks that are perforned in the State and we
i r  ,^ l  isagree. There was only one county that  perforrned any
1 4 sort  of  checks.
L: i  But putt ing that aside, that 's something
I5 w. ' ro going to take up with the Appel late Div is iot t .
L1 Clear ly,  there's no checks and balances in Cumberland
I b CounLy, which means that Judge Feinberg got i t  wrong in
19 her Oprnron.
20 There/  s no instruct ions f rom the State on how
i1 to run efect ions.  There's no requirement that  test inq
22 takes place. There's no requiremenL that these ,zot ing

23 rnachj ,nes be secured. Professor Appel ,  in his
?.4 Cttr t i f  lc .et  Lon
.15 THE COURT: You sdy, though, that  the

26
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1 quest ion I  asked is,  because as f  understand i t ,  the
) pre-]at ,  the resuLts are supposed to be pr inted and you
- l  asked for that  in discovery,  the pr inted resul ts?
4 MS. VENETIS::  Right.  Your Honor,  they
' .  THE COTiRT: Have they been they have not
( : ,  beer- i  sr-rppl  ied?
/ MS. VENETIS::  Many discovery i tems have not
i j  been supp l  i  ed.  That

,  i l  doe s bhar ; : : " '?H: l ' 'T: ; ,  ln; : "1": : ' ; l ; l "don'  
t  exist  or

. l  I  MS. VENETIS: :  f  don' t  Your Honor,  I  don' t
L- l  lcnow and as
1l  THE COURT: We1l,  fet  me ask the Attorney
L4 Gerneral? Do you know the answer to that?
I  5 MR. COHEN: Yeah. Judge, th is is a new one on
lb me. You on July I l ,  you gave us ten days to provide
11 .  d i .scovery.  In three days, we provided al l  d iscovery.
I  I  There was one i tem that one or two i tems
19 [hat Mr.  Serata said we didn' t  g ive and we dld give him
lr)  thab. We have gct tcn no reguests,  no l -et ters,  nothi  ng
:1 sayLng thaL we haven' t  fu l ly  compl ied wi th al l
' : '2.  d i  scovery.  f  have no j -dea what she's ta lk ing abc,ut .
2 3 THE COURT: Wel l ,  c learJ-y,  f  have Judge
'44 treinberg I  have to remember.  Upstairs we have
.. ]5 Fineman and that 's

I  n I  I  n Al l \ t

1 MS. VENETIS::  I t 's  Feinberg,  Your Honor.
2 THE COURT: As Judge Feinberg la id out in her
3 beaut i fu l  Decis ion;  you may not agree wit-h i t  but  i t
4 cerLainly gives us a good handle on how this al l  works.
i r  I  There are these pre-Iat  tests that  are done
6 rnd they're supposed to be pr inted. Certaj-nly,  someone
1 could answer pret ty quickly whether there is a
B anything that was pr inted in these pre maybe
g Ms. Hernandez car\  answer that .

1 0 MS. HERNANDEZ: ( inaudible),  Your Honor.
LJ Actual Iy,  Professor Appel  took pictures of  those on
1: l  August 71 .
13 THE COURT: Pictures of
'14 MS. HERNANDEZ: Of the th ings that
15 THE COURT: something on the computer or
L 6 some thing that was act-ual ly --
Ll  MS. HERNANDEZ: No, something that was
I S act ,ual ly prrnted. A11 the pre- lat  test ing,  a l l  the
l ' r  tesf  ing,  he took piccures of  on that day.
20 MS. PROCOPIO: They were tape, I ike a register
.  i  f :no anei  hp nhnt-nrAnhor i  i -hom

/  srrv

2::  MS. VENETIS::  Rrght,  Your Honor.
2 3 r  THE COURT: So ycu ha're them?
?4 MS. VENETIS::  Your Honor,  i f  I  may say
,15 I  sonethi .nq? The pre-1at test  is  something that 's cal f  ecl

2B
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1 a pre- logic accuracy test .
2 THE COURT: Logic and accuracy test .
I  MS. VENETIS::  Yes. Thank you for corrc:ct ing
l l  me -  Thaf. '  s  supposed to be generated bef ore the
5 elecL, i -on.
6 I t 's  supposed to be a way basical ly,  i t ,s
'7 Like a fa lse elect ion,  where someone casts a number of
B votes to determine whether the buttons are actual ly
9 the votes counts correspond with the candidates so that

1 0 would
I  I  THE COURT: Yeah. The technic ian is actual lv
l :  supposcd to conduct a mock elect ion;  r ight?
13 MS. VENETIS::  And Ms. Hernandez admit ted in
14 her CerLi f icat ion that she didn' t  test ,  she didn,t
I  5 check those resul ts so there were no checks that were
16 perf  ormed.
I1 THE COURT: We11, she wouldn' t .  The
l t j  technic ians would do i t .
19 MS. VENETIS::  Somebody, but whoever i t  was
20 cl idn' t  do i t  and thal 's  part  of  the problem. There's
2 I  no uni form
22 MR. COHEN: Your Honor,  i f  I  - -
23 MS. VENETIS::  anything, excuse me, f rom
24 l -he State.  There's no uni form way to conduct pre- lat
25 [ests.  There's no uni form requi-rement that  anyboCy

f -n l  I  narrrr
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1 check the pre- lat  resul ts.
^ THE COUR.I :  Can anybody answer for  me Lhis

- l  s imple quest ion? Did the technic ians who did the
,1 L.re- lat  tests conduct a mock elect ion,  where they put
! ,  f ive votes in for  Zirk le,  three in for  Henry or
c,  whatever they did,  and pr int  out  the resul ts to see i f
I  they came in r ight?
B MS. VENETIS: :  I  th ink --
9 THE COURT: Can anybody answer that  s imple

I  0 quest ion for  me?
11 MS. VENETIS: :  I  th lnk Ms. Hernande z sa\)  s --
I  2 Your Honor
13 THE COURT: Ms. Hernandez Ls standinq up. Let
1l i  her answer .
15 MS. VENETIS::  Yes. And Your Honor,  there is
16 no open drscovery in th is case. Ful f  d iscovery
11 i  THtr  COURT: But she's saying there is.  She's
tB sayrng that Mr.  Appel  photographed al l  that
l9 i  informat ion.
?0 I  MS. VENETIS::  Right.  And Mr.  and
27 L-rofessor Appel  wenL back to his of f ice,  looked at  wha[
22. he photographed and immediately cal led Mr.  Serata and
2- j  rne/  saying cr i t ical  evidence that f  needed has been
:2.4 ,  c le.s t royed.
2: i  ,  As a resul_t ,  Mr- Serata f i led the currer l t
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. l  Orcler to Show Cause and we started working on the
, l  spo Ltat- ion Br i  ef  .  So for the t ime being that
- i  c i  I  s i :ovcry,  agarn,  that  would
4 THE COURT: We lost  s ight  of  that  issue.
5 MS. VENETIS::  have been cr i t ical  for  us,
6 l - ia.s Lreen shelved.
1 THtr  COURT: We l -ost  s ight  of  that  issue.
B MS. VENETIS::  So, which is important.  And I
9 [htnk also,  the Court  needs to know two things. Number

l0 onc, '  what happened on June 1?
1l  Is Cumberland County fo l lowing any sorf  of
l : )  procedures to prepare and ( inaudible) the vot ing
13 r i lc lChrnes?
14 So that 's the f i rst  quest ion that we don' t
1! ' ,  l ' i . ' rvc--  answers to and the second quest ion is;  what
Ir ,  l r . rpperrcd the day before our expert  was supposed to
l i  L, :<,rrnine rhe evidence? Why did i t  d isappear?
1B THE COURT: Okay. Let me ask Ms. Hernandez;
19 ,  can you answer my quest ion?
20 MS. HERNANDEZ: Yes. I t  was performed,
21 THE COURT: I t  was?
22 i  Ms. HERNANDEZ: Yes, i t  was performed- There
23 was that pre- lat  done. What the technlc ians missed is
. l , l  whe rc Lhey actual ly pushed the button to hear people 's
:5 names, to hear the candidate 's names.

l  
^  

|  I  A^rr l t
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1 That 's their  mistake. That 's where thev
2l  missed the Zirk le mistake.
3 MR. COHEN: What that  means, Judge, is when
4 Lhey pushecJ the but i -on for Zirk le,  i t  should have said
! , ,  Zirk le and when they pushed the button for Henry,  i t
6 should have said Henry.
- l  ,  In th is instance, i f  they had done that and
I pushed Zirk le,  they would have heard Henry and then
9 t-hey pushed Henry,  they woul-d have heard ZtrkIe.  That

l0 crpparent ly was not done.
11 MS. VENETIS::  But again,  Your Honor,  we don' t
1 '2 '  have sworn test inonl ' . .  We don' t  have any sworn
. l  I  int  er  rogaLor ies,  any deposi t ion t -est imony. Agai-n,  i t 's
1,4 important to f  ind out what happened so that i t  dc,esn'L
15 happen again.
16 This was fortui tous in that  there were only a
I1 few voters and they happened to come up to the ZirkLe's
1Ll  af terwards and sdy, how did you lose? We voted for
f9 you.
20 But can you imagine i f  th is were a general
2I  e,Lect ion? You can' t  recreate what happened in
?'2 THE COURT: We'd be standing there looking at
?,3 chads hanging out? Is that  what we'd be doing?
, '4 i  MS. VENETIS: :  Wel l  ,  iL 's --
25 THE COURT: Yeah.
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I  MS .  VENETIS: :  I t '  s  of  l -hat  magnitude,
2 Your l - lonor: .
: l  THE COURT: Yeah.
4 MS. VENETIS::  f  mean, people who, as
5 Mr.  t lenry pr,r t  i t  so I  - -
( ;  THE COURT: So my polnt  by the woy, I
I  c l idn' t  mean to be sarcast ic.  f  meant how verv
B j rnport-ant-  that  is
9 MS. VENETIS::  Yeah. I  know, i t  is  and

l0 THE COURT: --  that  these elect ions be
i  1 r  e l iable.
l , l  MS. VENETIS: :  And I  th ink Mr.  Henry goL i t
1: l  r iqht  by saying whoever is the just  winner should win.
" l  ,1 But we can' t  we the process is such that for  th is
l l  , . .  lnccion, 1 'ou're able to f igure i t  out .
16 But for  subsequent el-ect ionsr we have no
1/ c--onf idence ln ei ther the way the Board of  Elect ions
Lt j  runs the efect ions or whether the machines are secure
L9 enough to prevent f rom del- iberate tampering and that 's
20 I  a problem.
2L THE COURT: A11 r ight .  I  agree.
?'2 MR. SERATA: May I  ;ust  say one thing? One of

- . j  the Lhings that you ordered, Judge, [hat  f  asked for j -n

i  4 t  i re t - , r  rg - i  na 1 Order that  you signed, that  the At Lorney
l i ,  Ceneral  agreed to provide us,  asked for any pr ior

Arorrment -  Mr- SeraLa

1 THE COURT: WelI ,  there was only one Order so
2 I  don' t  know what you're ta lk ing about,  or ig inal .
3 MR. SERATA: Wel l ,  there's an or ig inal ,  an
4 Order to Show Cause and then there was a
5 THE COURT: There's only one Discovery Order I
6 s iqned.
7 MR. SERATA: --  an Crder,  yeah, the Discovery
B Order "  The Discovery Order provided that we were
Q 5rrpposeci  to get documentat ion of  any and al l

f0 jns[ruct ions that the Cumberland County Board of
l1 hl lect ions had on deal ing wi th these machines.
12 Now, i t  borders on the Gusciora case because
L I  i  n L ho opi  n ion, in the Decis ion, in the facL f  i  ndings
14 of  JLrdge Feinberg in that  case, she mandated the i tate
15 ,  of  New Jersey, that  was a party to that  act ion.
16 That they were to instruct  the focaf Boards
L1 of  Elect ion on how they were supposed to prepare the
. l  B machines. And f  can only assume and in the Gi les
19 I  nf f rdavi t  or  Cert i f j -cat ion,  he says that he not i f ied
20 t i - rem by emai l - .
2 l  iVe don' t  have one emai l .  We don' t  have one
?2 r  c locument.  We have nothing where the State qave
i :3 I  . in.struct ions to the Cumberland Countv Board of
)  4 I  t r lect  ions .
l l i r  Now, I  understand we, re at  the southern part
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I  r  c l1.  the Cor. tnty and we'  re isolated but my vote in
. ' l  Cumberl_anc1 County l -s important to me and yours is
- l  important to you in Salem County and that,  s the
4 problem-
5 THE COURT: Mr.  Serata was able to get in that
6 f 'nr  not  a resident of  Cumberland County,  which i : ;
7 act-ua} ly,  I  th ink,  very good that you have a Judge
I [ .h: . r t 's  not  a resident of  Cumber]-and County deciding
! l  thrs case .  Don'  t  you think,  Mr.  Serata?

10 MR. SERATA: I  th ink i t 's  splendid,  Judge, and
I ' l  maybe you ouqht to look at  Sal-em County.
1: l  THE COURT: I 'm assigned to Cumberland County.
13 i \nyl-hing else anyone wants to say? f  'm ready to make
14 some cteci  s ions here.
I5 MR. COHEN: We}l ,  Judger !ou've seen the
16 Certr f icat ion cf  Mr.  Cossaboon. I ' l l  make i t  short .
11 We l<rrc- . ,w exact ly what happened. You know that he wasn'  t
I I  t  r -y ing to do anything improper or i l legal .
19 Tf he had asked me and said,  should I  delete
20 anything and I 'm not even counsef to him. I 'm n<-, t
2.1,  counsel  to the Cumberland County Clerk.  I  woul-d have
:,1 s r  j  d rro/  of  course, you don' t  touch anything.
23 THE COURT: I t 's  awful ly bizarre,  thougir ,
24 c lon' t  you think?
21 5 MR .  COHEN :  He wa s what he wa s

The Court

I  THE COURT: J mean, don' t  you think i t 's
?.  awful ly strange that we have an e. l -ect ion where the
i  r lespiLe a pret ty good program, the Win EDS program/ the
1l  names are programmed in wrong by a competent
5 administrator?
6 That we have a l -ack of  proper procedures or
' I  ' ,  -Lncompetence in doing the pre-}at  test  that  wouf d have
t i  p icked up a mistake by the administrator in the
9 programmrng under the Win EDS.

I  0 And that then, when I  order you to provide
I L i r r format ion and Lhey go out and they get an exper l : ,  the
l :  c lay before,  the day before the expert 's  going to come
13 in l -s the administrator makes a decis ion to come in and
14 br ing in a technic ian. And look to see i f  we got th is,
15 whal is i t  cal led? The
Ib MS. VENETIS::  Hardening.
I1 THE COURT: Hardening in the computer arrd the
18 I  l -echni  c ian comes in and looks at  i t  and al l  of  a sudden
19 says, boy, th is computer 's running slow. I 'd better do
?,0 I  sornething about i t ,  and deletes rhe f i les that  are
21 important to th is case.
?-2 Don' t  you think that  those are l ike three
: '  I  awfu I  1 y st  range coincidences? Don' t  you think you
24 should be
: l  ! r  MR. COHEN: Wel l  - -
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THtr COURT: sending a let ter  to Your
cr: iminal  sectron, saying someone ought to look into

this?
MR. COHEN: Wel l ,  I  th ink we're def i r r i te ly

qc)rng to look i -nto i t .  Whether i t  goes to the Cr iminal

i - l iv is ion or whether or noL the Attorney General 's

Ct l f ice/  sor,eone responsible sends i t  to the Div is ion of

i i  Lect ions who has a Director.
And they look into i t  because they're

I  c\Spr^ ' f is  i  b l  e f  or  maring sure Ehe 27 Boards are

compl-v ing.
But let  me answer th is,  Judge. h- i rst ,  to put

i t_ into perspect ive;  of  a l1 the elect ions that occurred

on June 1,  none of  them had that problem. This one

cl id.  That 's a --
THE COURT: Wel1,  You know what? We don' t

know that.  We have no way of  knowing that.  You

h.rven' t  gone out and done any surveys or anything '
' Iha[ 's l ike

MR. COHEN: No, Judqe, w€ have a] l
THE COURT: That 's l ike an at torney stood rn

here the other day and told me that hj-s c l ienL hasn' t

t .ested posi t ive on a drug test  in a year and a hal f '

When f  asked him how many he took, he told me none'

Sc that 's k ind of  a s imi lar  statement.  They

Col loquy 39

you haven' t  checked any of  these other elect ions '
MR. COHEN: Wel l ,  Vou know what 's real ly

, ludge, you know what i t 's  more simi lar  to? Saying that

we've qot the Cert i f icat ion of  Mr.  Cossaboon saying, I

c l idn,  t  de]ete anything having to do with the elect ion.

I  have the Cert i f  j -cat ion of  Ms '  Hernan' lez,

saying we didn' t  do anything'  wi th the elect ion '  We

clon,t  know -,hat something wasn' t  deleted. Even though

they say there wasn' t ,  i t  could have been'

You're r ight ,  Judge. Anything could have

t iappened. I t  could have been. There are no facts,  no

facts whatsoever to support  their  c la ims at  a l l  '
Mr.  Cossaboon, under Penal tY of  law,

Ms. Flernandez, under penal ty of  law, have cert i f ied

that nothing used for the June 7 elect ion to program

the machines was deleted.
THE COURT: OkaY.
MR. COHEN: Thank You.
THE COURT: Al l  r ight .  Anybody else wish to

be heard?
MS. VENETIS::  Your Honor,  I  have one more

comment,  i f  I  could be heard'
THE COURT: I  don' t  know whY f  asked.
MS. VENETIS::  I  d idn' t  hear your comrnent '

Your Honor.

3B
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THE COURT: No, I
asked that last  quest ion.

MS. VENET]S: :  I ,
Yor,rr  Honor.

THE COURT: Go ahead.
MS. VENETIS::  Mr.  Gi les Mr.  Cohen said he

w-LLl  refer th is maLter to the Div is ion of  Elect ions.
That would be a possibi t i ty .  Mr.  Gi les 1s here.  He
t ias been involved in the DCR case.

He was the one who Judge Feinberg ordered to
m.rko sure that al l  the count ies are complying with her
)r . l  ors.  Clear ly,  rhere was a problem there and

r:especL.f  u11y request that  th is matter not be referred
to the Board of  Elect ions.

THE COURT: Wel l ,  what i f  I  f ind he didrr ' t
comply wi th Judge Feinberg's Order? What do I  do about
that ?

MS. VENETIS::  Excuse me, Your Honor?
THE COURT: What do I  do i f  I  f ind he hasn' t

r 'Af f iAl  ior- l  r " r  i1-  h ,Trrdno F-oi  nhornr q Arder? Tont l  I  h:F r . ,h 'uvl i lvLlsv wrLr l  uuuYs !sfr lps!Y J v!uEI:  JDl l  L Ll toL wl ly

you got Judge Feinberg up in Mercer County to deal  wiLh
[hat? f t 's  her Order.  You can go back to her.

MS. VEI{ETTS: :  And Your Hoiror,  Your Honor,
l r rqt  r^ I  of  tha Cnrrrr-  knnr^r ,Trrdao Foi  nharn i  qqrror l  har
J uJ u rrrrvr ! ,

f  i  ndings rn February of  2010 and an Order in March of
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Argument -  Ms. Venet is

She issued deadl ines.

4I

2010.
The reason she issued only a Finaf Order a

few weeks ago is because the Attorney General 's  Off ice
c-rnd Mr.  C i  l  es '  of  f  ice kept missing every s ingle
doacl l ine that  was imposed by the Court .

One of  the th ings, and this 1s in the
trJnscrLpt,  that  we found qui te comical  and Judge
l lo in l rorn \^/^q \ /Fr\ /  lnstr1_ aho"t  ^r '^  ^fClefed theI  C-Lt iL 'CI9 WdJ vs! ]  Ut/JEL avvLaL, WdJ Jl lC \J l

State to not i  Fy al l  of  the count ies how they were Lo
secul :e the vot ing machines.

Wel l ,  what happened is,  they sent them emai ls
rnd Lhere was no fol lowup/ and we brought that  Lo the
' , . r . - , -  -F|^ht iOn and She W,aq rrrr i fe rrnset She saic l  _U U! l9U J q L Ugl l  UIVI l  q l lq J l ls  woJ 

Yu! 
Ls uyDs L 

'  
J l ls  rq !u/

send-r  ng an emai I  is  not  enough.
When f  order you Lo make sure that they are

i  mn iomonf inn qa-rrr i  f  r ;  ma2qlrraq i  I  ma:nq rn{-r1- l  I  u
Lr lLFrf  U-t lL l lUl l lY JgUUTIUy l t tgqJu!9Jl  Lw ILLUul lJ AULUaIIy

o i  r r i  nrr  f  hem i  nformat iOn. I t  meanS makino sl l re th,  , l fY'"-"Y

chcy compLy with the di-rect ive that  you give them.
And then the Judge asked them to br ing

Ccr[-Lf icacions to her that  everyone was in compLiance.
So Your Honor,  the reason why Judge Feinberg no
J.onger has jur isdict ion of  the case because she f inal ly
sj  gned a Final  Order,  but  the State missed every s ingle
cleaci l  i  ne

TFIE COURT: Wel l ,  you could go back to her for



Col I  oquy

I  err for t :ement of  l i t iqant 's r ights.
2 MS. VENETIS::  We could,  your Honor.
I  THE COURT: I t 's  her Order.  you can go back
zl  to her for  enforcement of  l i t igant,s r ights.
5 MS. VENETIS::  We can.
t ,  MR. SERATA: Then the Appef late Div is io i r .
7 MS. VENETIS::  Your Honor,  we,re in the
l l  l \ppel  late Div is ion.  We have a Br ief  due in a few days.
9 We bel i .eve l -hat  even though Judge Feinberg issue. l  a

10 very lerrgthy Opinion, that  i t 's  qui te problemat ic-
1. t  Nonethe Less
i . l  THE COURT: WelI ,  but  i t 's  not  the problem
l - l  isn ' t -  solved by asking a Judge in Cumberland County Lo
l4 err f  orce
I  ' . ,  MS. VENETIS: :  No, Your Honor.
1cj  THE COURT: --  that  Order.
I  I  MS. VENETIS: :  This is a separate matter.
. l  S T]- i i  s  real-J-y goes to the integr i ty.
19 THE COURT: Exact ly.  I t  qoes to the integr i ty
:10 of  the elect ion on this history.
,11 MS. VENETIS::  Exact ly,  Your Honor.  And the
22 evidence that would have permit ted the Court  to make a
:3 c leterminat ion about how the Court  should proceed and
2.4 what happened on June 7 is destroyed, and i t 's
2: i  destroyed by someone who was brought in by the
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1 Defendants.
2 THE COUR.T: And I  th ink I 've expressed my

-i  grave concern about that .
4 MS. VENETIS: :  Yes.
l . r  MR. COHEN: And Your Honor,  that  statement is
b , ibsolucely fa lse,  based upon the facts here,  besrdes
7 Lhem saying we don' t  know what 's destroyed.
I  You're got those Cert i f icat ions -  Nothing was
9 I  destroyed that had anything to do with the June ' l

i0 electron.
11 THE COURT: Al l  r ight .  The 20II  New Jer:sey
L' ,1,  Pr imary Ef ect ion was held on June '7,  20I I .  In Distr ict
13 Three of  Fair f ie ld Township,  Cumberl-and County,  four
1.1 indiv iduals ran for two open seats on the Democrat ic
15 Execut i -ve Commit tee.
16 Fol lowing the elect ion,  the County Cl-erk
11 cert j f recl  the resul ts as Viv ian Henry,  34 votes, '
I  B Mark Henry/  33 votes;  Ernest Zirk le,  9 votes and
-L 9 Cynthra Zrrk le,  10 votes.
2Ll  On June 20, 207I,  the Plaint i f  f  s,
21 l i rnesL Ztrk le and Cynthia Zirk le,  f i led a Pet i t ion to
22 cleclare the elect ion void and of  no ef fect  and to order
: l  I  cr  recount or a new elect ion.
' - l /1 In thelr  Pet i t ion,  they asserted that the
25 votrng machine used in the elect ion,  a Sequoia was a
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1 Slcquoia ABC Advantage Direct  Recording Electronic:
. l  Vot rnq Machine .
')

4
They also produced Aff idavi ts of  in excess of

?8 voters,  who stated under oath that  thev had voted
lr  f  or  the Zrrk le 's in the pr imary ef  ect ion.
6 As a resuft  of  the f i l ing of  the June 20,
7 Pet i t - ion,  the Court  on June 2I ,  20I I ,  executed an Order
I  to Show Cause, requir ing the Defendants Henry,s,  the
.)  ( lumberlancl  County Board of  El_ect ion and the County

10 Clerk,  to show cause v, ,hy the rel ief  grant in the

44

t t
I .,1

l1
I t l

1 I  c11-rect inq the Cumberl-and Countv Board of  El-ect ions to
l4 i . .n, . r ,n,- . .1 r  I  a Qor-rrroi :  ARe Di rect  Rocnrr i  i  nn E]eCt f  OniC

l : i  Votrng M.rc;hine and a- l - l  documents pertaining to t i re
I  b elect , ion,  unt i l  a determinat ion of  the issues raised in

Pet j t ion should not be granted.
The Court  a lso at  that  t ine issued an Order

t- i re Petr t  ron.
On July ! \ ,  20I I ,  the part ies and their

L )  aLLorneys, wi th the except ion of  the Henry 's,  appeared
20 before the Court  in response to the Order to Show
.- '1 Cause,
2'2 Prior to the return date of  the Order to Show
23 Cause the Attorney General- ,  oD behal f  of  the Cumberfand
24 r -orrni-rz Rnard nf  F, lor- f  innq- f  i  lecl  a ResnonSe with the

25 Court .

Decis ion -  The Court

1 In th is Response, the Attorney General
2 submit ted a Cert i f icat ion of  L isbeth Hernandez, the
3 Administrator of  the Cumberland County Board of
4 Elect ions.
! ,  ,  Ms. Hernandez in her Cert i f  icat ion sLated, '
6 "As a resuft  of  human error in the programming of  the
' l  vot ing machine used in th is elect ion,  the votes cast
B for Cynthia and Ernest Zirk le registered for Viv ian and
9 Mark Henry.

10 And the votes cast  for  Viv ian and Mark Henrv
11 registered for Cynthia and Ernest Zirk le."
12 Ms -  l - {ernandez at tached to her Cert i f  icat ion a Meno,
1: l  I  dated June 24, 20II l  rn which she provided the claimed
14 her c la ims and facts that  she bel ieved led to the
15 this error in programming.
16 In the June 24, 2017 Memo, Ms. Hernandez
11 c- l  a imed that she has programmed the vot ing machines in
18 Cr-rmberland County s ince June of  2008, to avold the cost
1c) of  the County of  h i r ing a progranmer.
:10 She further c la imed that she mistakenl ' , '
:1 placed the posi t ion for  Viv ian and Mark Henry onto the

22 posi t - ron of  Cynthia and Ernest Zirk le,  and vice versa.
23 This informat ion was then put into the vot ing
?4 rnachine c-rr t r idge and sent to the warehouse for
25 l -estrnq. The vot ing machine technic ians inserted the

4tr ,
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-  r  r - f  I  i . . l  nn i^r-  r r  1-  ho rrnt  i  nrr  m.achine and beOen t  ha.  , .  ,  , . ,y.  vvuf rr \ :J rrraurr l r ls  a l lv Uvgqlr  L r lc

ncccssar! '  test ing.
Ms- Hernandez then claims that the vot ing

nr; , rc i r ine technic ians Ci.d not catch her error in the
prograrmm ing.

On July I7,  207I,  th is Court  conducted a
hcar inq on the Order to Show Cause. At that  hear ing,
the Attorr ley General  conceded that there was a mistake
rn the resul ts of  the part icular elect ion and
cncoLlraqed the court  to order a new elect ion.

Ey this t ime, the Court  had reacl  in fu l l  the
F'c)L)ruary I ,  2010 Opinion of  Mercer County Assignrnent.
.Tl-rc lqe Linda R. Feinberg in the Gusciora vs.  Corzine
C,r lSe.

Th:-s case involved a broad chaf lenge to [he
Lr. : le of  d i rect  recordrng ef  ectronic vot ing machines j  n
t  he : r ra I  e of  New Jersey and speci f  icalJ y,  Lhe ABC
A.lvrni  t^a mrr ia t - . ' ,  Fho Qanrrni :  \ /nt inn Qrzci ,gJJ15.rJr t

Judge Feinberg,  in her very lengthy Decis ion,
went into great detai l  as to how the ABC Advantage
works and the var ious test ing procedures that are
. :veiLable Eo avoid the type of  problem ancl  mistakes,
which t -he Administrator c la ims occurred in th is case.

As a resul t  of  the Court 's  review of  Judge
Ir , :  i  nbc rg '  s Decis ion,  at  the hear ing on July I I  ,  the

Decis ion -  The Court

Court  ra ised a number of  quest ions as to the
Administrator 's c la im that these erroneous resul ts were
srmply the resul t  of  human error.

The Court  quest ioned whether i t  had an
. . r r '  : ry:F inn r   inrresl ioaf  e f r t r f  her-  f  o meke SU;e thatLrYuee !q!  urru!  /

the c la ims of  human error could be supported.
The Sequoia ABC Advantage is a direct

I  ecordinq electronic vot ing machine. The preparat ion
o t-  Lhe rnachine f  or  an elect ion begins wi th the Ccunty
f ' ' l  er l -  nron:r i  no rhe hal  I  of  def  in i t ion.

Which incl-udes the names of  the candidar-es,
the names of  the conlests and the ident i f icat ion of  the
l-rrL Lons on uhe vot ing machjne that correspond to each
candidate.

The County C1erk,  af ter  prepar ing the bal lot
def in i t ion,  def ivers the bal lot  def in i t ion to the
C,rrrnl  r r  Ro.:  re i  Of EleCLiOnS. A sner: i  f  i  r -  sOf tWare haSL \ ,u l l  L 

1

becn devel  oped in order to program the bal lot
def in i t ion informat ion into each vot ing machine.

This sof tware is known as Win EDS, W-f  -N,
EDS, and r .uns on a Microsof L Windows operat ing system.
The bal fot  def in i t ion is copied to a resul ts cartrr-dge,
which is the s ize of  a standard VHS tape.

This is accompl ished with the use of  an
olC j  na ry W i  ndows lapt ,op computer,  which has been
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jnsta1Iecl  wl th the appropr iate Win EDS software.  The
lcrptops and the resul t  cartr idge are to be kept in a
sectrred room.

The technic ians who are to test  the machine
Lt()nduct tests known as pre- lat ,  P-R-E dash L-A-T.
Thcsc cr]  e -Loqic and accuracy tests,  to make sure .he
m.rch i  nes hrvc been programmed proper ly.

Essent ia lLy,  the test ing technic ians are Lo
, ' , ,n. luct  a mock elect ion,  where they enter a cert  r in
number of  votes for  each candidate and with the use of
s imu-l-at ion cartr idges, wi l l  determine and assure that
t l rc machine has been proper ly programmed.

So that the votes for  each candidate are
^,- . r , rarr  . ,  -^-^rded f  or  that  candidate.  pre- lat  resul_ts
, r16.  1r- i6fo6l  ar  srrnnoser^l  fo he nr i  nter l  anc' l  kenl-  wi1_h the

nrachine anci  there are to be seafs placed on the machine
. l  ,L- t  er  the pre- lat  tests are conducted.

Fo}- Iowing the July 11 hear ing on the Order to
S] ' row Cause, the Court  entered what I  would descr ibe as
. t  Discovery Order,  which was prepared by the part ies,
af ter  back and forth I  bel ieve negot iat ions.  That
Or:der declared the resul ts of  the June J,  201-I  e lect ion
to be void and of  no ef fect .

The Order furLher provided that the Sequoia
ABC Advantage machine used in the elect ion,  together

Decision -  The Court

with efect ion resul ts report  and resul ts cartr idge/ and
. i  L L other docurnents pertaininq to the elect ion,  shal l
- , . , , .  -  

i  , .  i  
- -^. ,hJ ! ) l l rcr  I  I )  I I I lpOL. l l lCeO,

The Order fur ther permit ted addi t ional
r ]  i  ccnrzarrr  i  nnl  " . ' l i  -^  ^ 

i  
' r i  

na ^vh^-+ ' . '  
i  +-^,  - . . . . ' rucr_Lng grvrrr9 experL wl  Lnesses an

A^nArt-rrn- i  f  r r  t -  ^ . , - - i  ^^ t -  rL6 nnJ- pq nf  nhnj-  nnr:n|  a l r. t  LL-r lL-1 L y Ll ,  c^cl l t l l l lg/  Lo[-  - - t  l - r luLUVrqP,.  vr

orherwise copy the vot lng machine paper resul ts report
. r r rd resu-Lt  cartr idge.

Any laptop used to program the bal lot  c1f id any
f i les for  that  purpose stored in removabl-e storage
med:-a.

And f inal ly,  that  Order provided for a
l lenary Hear ing to be held August 29'  and I  bel ieve iL
wds cont inued to today, at  the request of  the part les.
, i  f  orget the exact reason but today is September 1 and
i  t '  s  onl  y two days l -ater.

On August IJ,  207I,  dD expert  retained by the
Plaint i f fs,  Dr.  Andrew W. Appel ,  made an inspect ion of
L h,r  vot ing machine and the laptop, pursuant to the
Ordcr fo lLowing rhe July 11 hear ing.

In conduct ing th is inspect ion,  Mr.  AppeI

I  c- ,un, l  certain concerns wi th the secur i ty procedures/
which the Administrator had put in place.

He al-so discovered that his abi l i ty  to
t-xamine the Administrator 's Win EDS laptop was
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ser iously compromised by what appeared to be an .rct ion
t  l r ,  r  b j lomeone perf  ormed on the computer on Auqust I6,
.1011, which erased a number of  f i les,  which lv i r .  Aopel
o-r  Dr: .  Appel  wanted to examine.

As a resul t  of  th is discovery,  the plaint i f fs
Li  lecl  a Not ice of  Mot ion for an order to show cause and
prcscnted this Mot i -on to the Court .  That Order to Show
Cause is rel-urnable today.

' fhe Court  in fact  s lgned a Second Order to
l jhow Cause, dated August 22, requir ing the defense to
crppear today and show cause.

As to whether the CourI  should enter fur ther
Discovery Orders for  Plaint i f fs to explore th is
act : -v i ty,  which took place on the Administrator,s
laptop on ALrgust 16.

fn response to the August 22, 20II  Order to
Show Cause, the Attorney General  f i led a Cert i f icat ion
t , l  J. :son W. Cossaboon, Sr.  ,  a Computer System Analyst
empLoyed by Cumberland County.

Mr.  Cossaboon, in his Cert i f - icat ion,  sr . , : tes
l-  l ra L on Auqust 16, 2017, he was asked by the
Administrator to determine the date the hardening
pLoccss was appl ied to the iaptop used to program the
votrng machines.
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tor  the J apt-op to j  ndicale the date the hardenrng wds
done, however last  week we had an earthquake in thrs
courtroom so I  get  nervous when I  hear noises.

However,  he states that  whi le working on the
laptop, he not iced the computer was running very
sJ owly.  As a resul t ,  he deleted certain " temporary
I  i  I  es.  "  He also,  for  some reason, deleted the evenL
view logs.

In the Attorney General 's  responsive papers,
he asserts that  fur ther invest igat ion of  th is efect ion
i-s not necessary by the Court  and that the Court  shoulc l
s imply order a new elect ion or declare the Plaint i f fs
the winners of  t ,he el-ect ion.

In response to the Attorney General 's  f i l ing
and the posi t ion the Plaint i f fs have submit ted and
posi t ion,  the Plaint i f fs submit ted an addl t ionaf
Cert i f icat ion f rom Andrew W. Appe1.

fn which he set for th f ive posslble scenar ios
for what has taken place in th is case. The f i rst
scenar io,  which he rejects,  is  that  the votes rer:orded
on elect ion day are accurate.

The Court ,  and I  bel ieve the part ies,  agree
thar th is scenar io seems extremely unl ikcly,  bas. :d on
the posi t ion that al l  are taking that th is elect ion was
wrong.
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The second scenar io proposed by Dr.  Appel  is
that the internals of  the vot ing machine were
rrr ; ln ipuLated so that the elect ion resul ts bear no
Lrort :e.spondence to the voterf  s act ions.

Dr.  Appel  rc jects th is scenar io and the Court
aq-r-cc.s that  there has been no competent evidence
., f fcrcd Lo suggest that  the vot i r rg rnachine was
nr.rnr-Frulatecl  improper ly or i l legal ly pr ior  to the
el .ect ion.

The third scenar io he poses is that  por l
w(-)rkers manipulated the vot ing machine dur ing the
elect ion,  so that some votes were not recorded.

He rejects th is scenar io and f  agree, Lhe
C,r l r  r  I  og rees, as again there is no competent evidence
to suppor: t  th is theory.

The fourth scenar io is that  the posi t ions of
i  he p:r t ies were swapped in the el-ect ion bal lot  f i les
by an unauthor ized intruder,  wishing to f l lp the
elect ion resul ts,  e i ther through Internet access to the
Win EDS laptop or by physical  access to the Win EDS
laptop.

Dr.  Appel  concludes ' t -hat  he cannot exclude
thrs scenar io,  a l though there is no evidence to support
th is or to suggest th is in the case.

Other than the rather c i rcumstant ia l  and

Decls ion -  The Court

curr ious concurrence of  the two human errors 1n the
nrnArrmmrna .rc i  fest ino of  l -ha m=nhina 

^f iOf tO ther rY

elect ion,  and the technic ian's erasing of  f i les one day
nr i r - rv 1_o J_he inqnor- f inn
I  - " -

The f i f th scenar io posed by Dr.  Appel  is  that
Llrc proqrammer switched the names in programming the
.omputer and Ehe vot ing machine and this is what the
1\dministrator c la ims happened.

Dr.  Appel  a lso concl-udes that he cannot
exclude this scenar io and the Court  tends to bel ieve
that th is is the most l ikely explanat ion for  the
erroneous resul- ts in th is case, but cannot totalJy
conclude that -

Based on al- l  of  the above, LL is c lear that
the elect ion at  issue was defect ive and must be - , .o ided
by the Court .

Whi le I  do bel ieve I  have the author i ty to
cert i fy t .he Plaint i f fs as the winners,  f  do not feel
that  th is is the ideal  resul t  in th is matter.

I  do not know and may never know exact ly why
this e, lect ion was def ect ive.  f  have suspic ions chat
someLhinq happened here that was improper and I  even
r . t11Aqi inn r^ lhAthOr <nmAJ.hinn hrnnannr l  ) rnrn f )aai  m.\ ,  h:rrouuL. '  urvrr  wLtsLrru!  Jvr l leLrr f  r ry i ldP|J(: l . I ( :Lf  l lC!C'  L11O.L t l td ' ) /  t ldVL

been cr iminal  -
And I  strongLy erncourage the Attorney General
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Decis ion -  The Court  qd

I  r .  [ur :n t .h Ls over to the Attorney General  Div is ion of
Cr:  iminal  Just ice,  so that appropr iate cr iminal
invest iqators can conduct a fu l t  and complete
invesLrgat ion of  th is matter,  to assure that

. ' ' iminr l i r r r  d i . ' i  nAF rr lza nl
- r_u noL LaKe place,

ALthough the Board of  Elect ions and the
/\c lmirr i  strator maintain that  human error was al l  1_hat
was involved here,  for  me to bel ieve that I  have to
f  ' , . l  ievc thr t  three independent errors,  human errors
c-)ccLt l : red here/  and that somewhat stretches my be, ief  of
. ' , ) r rm'rn scnse and real i t -y,  but  i t ,  s possi_bIe.

Accordingly,  I  am order ing a new elect ion to
be conduct-ed on September 21 of  207I.  The County Cferk
is in the room. That date,  I 'm to1d, is a date we can
accommodate.  Is that  correct?

MS. PROCOpIO: That is,  Your Honor.  In the
. lnt ic ipat ion that Your Honor may have leaned in that
c[  r rect ion,  I  conferred with the County Clerk in
ucivJnu-e /  spoke to thei-r  of  f  ice and got that  da Le as a
date they coul-d accommodate.

THE COURT: And that covers al l  statutoly
requirements of  not ice and whatnot? You can get

MS. PROCOPIO: The statutory requirement of
rroL ice rs ten days of  advert is-Lng and then they rreed
t- ime to pr int  the bal1ots.

Decision -  The Court

So that gives them a suff ic ient  amount of
t ime to accommodate bot-h the pr int ing of  the bal lots
arnd the not ice requr i rements that  are statutor i ly
mandated in Ti t le 19.

THE COURT: Now, wi th respect to the one
remainir- ig issue, which is whether the Plaint i f fs are
cnt l tLed to sanct lons,  fur ther discovery,  I  wi l -1 leave
I  h. ! r  iqqr,a anen.

I  wi l l  let  you br ief  that ,  Mr.  Serata and
Ms .  Ver-ret is.  f  'm not leaning in that  d i rect ion but I
wi l l  g lve you the opportuni ty to give me whatever
aLrthor i ty you feel  I  have.

f  do th ink th is is something that has to be
i  nve.st  igrred by the AtLorney General  under our
separat ion of  powers.

Attorney General  Mr.  Cohen, you are to
prepare an order

MR. COHEN: Yes, s i r .
THE COURT: ---  i r r  accordance with my Decrsion.

I  want fL on my desk tomorrow/ copies to counsef.
Madam Clerk,  you're on not ice of  the date for

t -he new elect ion.  You can start  what is needed. You

clon' t  have to wai t  for  a wr i t ten Order f rom me, so we
can get th is done by September 2 '7.

I  thoughc I  cou-Id do i t  possibly in the
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t ' -n l  I  nnrr* t

garrAral  e lect ion but I  don' t  th ink that 's pract ical ly
possible because f  don' t  bel ieve you can ask or require
vo I  e ] .s at  a general  e lect ion to declare their
. r f  f  rL Latron.

And I  - -  i t  just  doesn,t  seem to me to make
sense that I  can do i t  that .  way. So we and i t ,s
c-n Ly one c ' l is t r ic t  so I  don' t  th ink i t 's  a t remenclous
expense. Anything el-se ?

MR. COHEN: Your Honor,  lust  quickly.  When
woulci  you l ike the return date for  our response Lo
t-hcir :  Br ief? Can we have a weel<?

THE COURT: You can have more than that .
MR. COHEN: Okay.
THE COURT: Because my schedule in September,

w, ' '  r  e nr l r  coming back to Lhese issues probably un*- i f
( lc t -ober of  so-

MR..  COHEN: Okay.
THE COURT: You can have 30 days to respond.
MR. COHEN: How long?
THE COURT: You can have 30 days to respond.
MR. COHtrN: Thank you, Your Honor.
MS. VENETIS::  Your Honor,  f ly  concern I

have concer.ns about th is new elect ion.  Clear ly,
Lhere's no secur i ty of  the vot ing machines at  a l l ,
r - -e r ta LnLy in Cumberland County,  and throughouI the

Cnl I  nnrrrr

St-ate.
There are no requirements that  any sort  of

sLcps be taken in the pre- lat  phase. Documents are not
secured that should be secured.

How do we know this isn ' t  going Lo happen
aga -Ln? And that 's,  again,  why the Zirk le 's brought
Lhi .s case, why Mr.  Serata has been involved. Thi :y l ive
here.  They want to make sure

THE COURT: Everything you just  said,  ma'am,
can apply to every el-ect ion that 's coming up, too.

MS. VENETIS::  ExactIy,  Your Honor.
THE COURT: And that 's why f 'm not going

there.
MS. VENETIS: :  That 's very probJ-emat ic,

Your Honor.
THE COURT: That 's for  Judge Feinberg and for

you to argue before the Appel late Div is ion.  That is
why I 'm not f  mean, i f  l t 's  not  c lear,  I 'm focused
on Fair f ie ld Township,  Distr ict  3.

MS. VENETIS: :  Right,  but
THE COURT: And I 'm not going to bfaze down

'  A ^ ^ -  r -  r .  rh: f  ,Trr | r^re ppi  nhorn r^ranf . lCWn. That,  St  l ig >oi l lg PdLr l  Lr loL uuuys Lsrr lvs!9 wslru ur

whef , l r rdne Feinbero c l  ic l  and r1^-f  /^  rcnt ' l  r r .  what ar r ivs!Y uf ,u ulrq Ll ldL Dt dPPdL=trLLy t  wrruu (

n rna I  of  t  ho Annol  I  ate ! - l i  r l i  '  1_ n l - re elni  ncsr_on rs golng
soon.
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f -n l  I  nnrrr t

I  MS. VENETIS: :  your Honor,  but  th is Court_
i l  ctr r tcr in ly haci  the author i ty to require in thrs new
.- l  eLect ion that 's taking place, that  certain secur i ty
: l  m.:  asr l res be implemented. None exist  here and whc knows
')  wnd r  /  s go i  nq to happen in the next elect ion.
6 There was no checking by Ms. Hernandez.
/  ' f 'her:e was no checking by any technic ians. So re- l ly ,
8 your ' re asking t .he same part ies who goofed up royal ly,
! l  i i -  y 'ou excuse my col loquial  expression, to do i t  again-

l0 THE COURT: And those same part ies are going
I I  t  r - t  b. '  responsibf  e f  or  the general  e l -ect lon on November
l : l  T don' t  know what the date is November the B,,h
lr  rh j -q yc, f r  and they' lJ-  be responsible,  I  assume, ror
14 what many people say wi l l  be a very important el-ect ion
i  5 ne-xt  November.
16i  And you know, th is is for  the Appel late
1- l  Djv is lon to address,  as to whether the vot ing Board of
1E Elect ions are taking appropr iate act ions here.  I 'm
1c) only f  ocused on Distr ict  3 .
20 And I  have great conf idence that th is County
:21 Board of  Elect ions wi l l  make sure th is is progranrrned
: I  taroper Ly and thau vrc ' l -1 gel  f  h is done r ight  Lhis Lr-me.
?,- l  MS. VENEIIS: :  Your Flonor,  I /m not asking you
24 t-o focus beyond Cumberland County.  The Court  certainly
?5 has and f 'm not asking you to thatr  ds you know.

/ -n l  I  aarrrrvur rvYu ) /

I  But I  respectfulJ.y request that  the Cor i r t
:  I - rke under considerat ion imposing certain s[eps that
I  shoulc i  be taken in th is and other elect ions.  In
4 acldrt ion,  I  a lso
5 THE COURT: f 'm not prepared to go further
6 t  f ran what f  '  ve already ordered.
7 MS. VENETIS: :  I  a lso respectf  u lJ-y request
B t l - rat  the Court  actuai iy ccntact  the Cr iminal  Div is ion
q of  the AlLorney Generaf 's Off ice and say that something

l0 some cr j -mj-nal  act ion had taken place here.
11 THE COURT: I  wi l l  require the Attorney
1: l  General  to put in the Order that  the Attorney Genera- l
13 wi l l  d i rect ,  wi l l  consider making a ref  erral-  to the
74 cr iminal  what do vou cal l  i t ;  the Div is i -on of
1 5 Cr imrnal  Just ice?
16 MR. COHEN: Yes, the Div is ion of  Cr iminal
1 '1 '  Ju-strce.  That is,  Judge, obviously not my cal l  or  even
1B rny s l rper ior 's cal ls but we wi l l  take, obviously
19 I  THE COURT: I  said the Attorney General .
20 MR. COHEN: Yes, Your Honor.  We' l - I  take your
, ' , I  Order and i t 's  going to be passed up to in the

. : l . l  I  MR. SERATA: Just ,  for  the assistance of  the
)4 I  Deplr ty Attorney General ,  Judge, are we to assume that
25 y(-)Ll  are author iz lng us to gel  Lhe informat ion that was

5B
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Col loquy

l isted 1n the order to Show cause, that ,s returnabre
today? Or are you saying no to that? And just  for

THE COURT: I ,m sayi_ng no more discoverv at
l l r js  point

MR. SERATA: No?
THE COURT: I , l I  review what you want to

: :ubmrt  to me on sanct ions and what ot .her steps f  want
to take. You say you, l l  Br ief  that ,  which goes to
whether I  have any author l ty to go beyond what I ,  m
cloinq today.
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I ' l f  look at  that .
but at  th is point ,  there,  s no
cl iscovery.

He can respond to that
need for any addi t j  onal

re denying this?MR. SERATA:
THE COURT:
MR .  SER.ATA:
THE COURT:
MR. COi. iEN:
/ In iharorrnnn

Qa rznrr  /
j  

"u

fCJ.

Thank you.
Okay. Thank you, fo lks.
Thank you, Your Honor.
the hear ing concluded at  th is

trme)
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I,  CAROL H. VENDZULES/ the assigned Lranscr iber,
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